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for how long it would take the DNR to get it back to
us . Theré was no requirement until the Feedlot Bill
805, which went into effect July 1 of *05. There was
a 60~day time frame in there.

When I actually did the--in OCctober, 90, 100
days after that feedlot bill went into effect and‘I
‘did the assessment, the permits were still taking
more than 60 days to come back out. 50 we.had no
predictability at all when we would get them back
from the DNR once everything was submitted.

BY MR. BREEDLOVE;

Q. Now, I would like you to focus on the
deadlin@restablish@d by the POA, the plan of action.
| A. Yes.

o. Now, was that a deadline established by the
facizitﬁ OWner as to when he would submit the final
plans to IDNR?

A. I believe that would be right.._Working with
his engineer, yes, he would define a timetable.

Q. Now, are you aware, having reviewed and
worked with Mr; Vos, that Mr. Vos submitted a date of
November BOth, 5004, as to when he would have his
final plans 1in? |

A.‘. I know he had submitted a POA. I don't

remember the dates.

PETERSEN COURT REPORTERS
317 Sixth Avenue, Suite 606
Des Moines, IA 50305-4155

(515) 243-6596




10
11
12
13
14

15

16

17

18

19

20

21

22

23

24

25

1349
Q. You testified to the leﬁter of imminent
termination, Complainant's Exhibit 22. It's been,
testified to earlier that Mr. Vos submitted November
30th, 2004, as his final plan date, the date he had
to have that submitted to IDNR.

Now, lboking at Complainant's Exhibit 22,
can you please read into the record the date which
the certified mail letter informing Mr. Vos of
imminent termination, what date that letter was
issued?

A. April 28£h, 2005: It also says he submitted

‘a POA on February 24 of 2004, and you just said that

was November of 2004.

Q. To correct the record, I was talking about
the date that Mr. Vos had to have'his,final pians?ia
was November 30th, 2004. That was the date that in

his plan of action he said he would have his final

plans—-
A, Okay.
0. ~-November 30th, 2004.

THE.ADMINISTRATIVE LAW JUDGE: Let me Jjust
add, that's what I noted as well, Mr. Breedlove, the
way you stated it. I agree with you.

MR. BREEDLOVE: Thank you, Your Honor.
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BY}MR. BREEDLOVE:

Q. So could you pléasewwhow many months iate,
after Mr. Vos' plans were due, was this letter
submitted--or issued to him?

A. Well, if it was due November 30th, this was
submitted April.28th, so five months.

Q. 30 five months after Mr. Vos had told‘IDNR,
who had submitted the deadlihe for his own plans,
five months after he had missed that date, that's
when IDNR issued this letter; is that correct?
| A. Yes.

Q. Now, you had testified that in the case of

Mr. Lorison, IDNR just expelled him from the program,.

submitted a letter, "You're out™?
A. Yes.
Q. No ands or buts, Mr. Lorison was out of the

program?

A, That's right.

©0.. Now, if you look down in this letter, if you
notice in the bold pﬁint again, Mr. Vos was ¢given an
extra 30 days to basically make amends; is that how
you read it?

A  The highlighting says, "If your final
gngineering plan is not submitted within 30 days of

your receilpt of this letter your facility will no
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longer be a participant in the Iowa Plan."

Q. So is it a fair characterization that
Mr. Vos wés given another chance to meet the-terms of
the Iowa Plan?

A. He was given 30 days to get his plan in.-

Q. . Do you know the date that he éubmitted his
finai plans?

A. I do not.

a. Now, if I present to yéu it was December
5th, 2@05, would that be--would it be consistent to
say tﬂat he'd met the deadlines in this letter of
April 28th, 20057 |
| A. He submitted-a final enginee;ing——he
submitted an engineering plan in December of '05;
yes.

0. That'would be nine months after he wés
expelled from the plan?

A. It would be nine months after this letter

was recelved by him.

Q. So eight months after expulsion?
A. Yes.
Q. Farlier you testified to & number of

facilities that were aSsessing their options.
A. Yes.

Q. Alt tech; i1s that correct?
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A. Yes.

Q. Depopulating?
A Yes,
Q. Did you find a number of facilities, when

faced with having to put in controls, did depopulate?
A, Yes.
QQ Is it a fair characterization that a
facility that continued to operate at greater
numbers, but without contrdls in place, would be

operating at a competitive advantage over those that

depopulated?
A. Tt makes a difference if you're making money
in cattle or not. I don't know. Most of the

operations that depopulated kept their numbers
together somehow; they were feeding in commercial’
lots. The lots that permitted in the state, almost
everyone that spent that money expanded. _Many cf
them are commercial ones. Sp‘numbers were moved

around. Our cattle numbers held real steady even

‘though we had a number of lots depopulate. We

actually grew in cattle numbers in the state because

some of the larger lots expanded when they made the

permit application.

Q. We're not talking about the lots that

expanded right now, we're talking about the lots that
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depopulated.

A. Yes. You're asking is there a competitive
advantage for them? That's a moot point because 1E
the cattle were losing money at the time, it was a
very much unbompetitive advantage. If they were
making money, 1t was a éompetitive advantage.

If you wanted to hold your numbers together,

even though you did--you were 1,300 at home, you went
down to 950, and you rented a pen at your neighbor's,

you still had your 1,300 head of cattle. I don't ses

‘that as competitive or noncompetitive advantage.

Q. Let me ask this as a follow-up questidn:

The facilities that met the requirements of the lowa

‘plan and built controls, the capital expenditures are

gquite high, aren't they?.
A.  Yes, they are.

0. So a facility that housed 2,000 head of

cattle, but‘had built those controls, had expended a

lot of meney; is that correct?

‘A. Yes.

0. .So a fécility'that continued to house 2,000
head but hadn't put that investment into the facility
to build those controls, they would be operating at a

competitive advantage over the facilities that built

the controls; is that correct?
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A, Yes.

Q. Thank you.

Again, focusing on the alternative
technology for a moment or two--

A. Yes.

0. --how many facilities were ultimately
allowed to participate in the Iowa Cattlemen's plan
to experiﬁent with the alt tech?

..A. There was six in the experimental project,-
but there was'also the ability-or peossibility of
other feedlots to apply, to'make‘application to have
a plan approved{ There were six that were part of

the project that were co-funded with grant money from

EPA and NRCS and that type of thing.

Q. Were there a lot of facilities that wanted
to participate in the alternative technélogy?

A. There were a lot that wanted to originally,
yes. |

Q. " But ﬁhey were aware oniy a few would be
accepted in the pilot program?

A. ‘Yes, but the idea was that they were
interested because they--whether théy got the
part-—-got the grént money and the monitoring money or
not, there was an option for them. They were looking

for a different--had a potential different option.
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Q. Would you say that the majority of the
facilitieé that were hoping alt tech worked--

A. Yes.

Q. --ultimately weren't able to pursue it?
A. Yes, that's exactly right. By the time the

rules, regulations, and restrictions came down from
Jowa DNR, they were so burdensome that most people
decided not to pursue that route.

®. - And ultimately Mr. Vos decided not to pursﬁe
that route?

A. ‘That is right. We didn't know that, we
didn't know how the rules were goin§ to come down,

actually, until September of '05 on the alternative

technology.
Q.  You testified to House Bill 805%
A. | Yes.
0. That was passed in July of '05; is that

correct?

A Tt went into effect July 1, '05. Tt was
passed by the legisldture in March or April.

Q. One of the advantages of passage of House
8ill 805 is the facilities could move forward with
some of their controls 1f they decided they wanted
to?

A. What happened with-805 is they clarified the
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rules for building all of the runoff control
st£uctures.

Q. So is it safe to say 1f a facility wanted to
move forward on initiatiné the construction of their
controls after House Bill 805, they were given
permiséion to go ahead and move forward with some of
their controls? Not all of them, I recognize, but
some of those controls?

A. Yes. That was never publidized,'but-when
producers asked if they could do anything, thenw—apd
I can‘t remember 1f that was riéht at the passage of
the bill, sometime during the summer, in September,
when all the rulés were put into effect, and my
recollection is it was September when Qe looked at
the final rules, "Okay. Now what can we do, and what
can we not do?" )

So it would have been about that'tiﬁeframe,
late summe?, before we were finally told, "Well, you

can go ahead and build some settling basins and clean

water diversions without having a permit.”

Q. So you were informed that you could move

forward with some of the construction, then, about

September?
A, Yes.
0. Did you let facilities know this?
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A. Yes. If any facilities we were working
with, or anybody that asked,-we let the engineers
know. But, again, as you‘approach September, we
could not find——yourrhands were tied. If you don't
know until‘September in this state that you have to
construct something outside, by the timelyou get a
contréctor and geﬁ mbving, you're well into November,
and weather will be a ﬁuge factor. We have to really
know no later than early summer if we're going'tp
plan for fall.

'The dirt contractors really slowed a lot of
peqple up because when the fall hits and the crop
comes out, they do the terraces and the waterways
when all the 75 percent funded NRC money comes
througﬁ for runoff control structures, and you can't

get them to dig your basin or to do your settling

'basin at that time, unless you've had them booked for

moﬁths.
Se finding out in late summer basicaliy
means that we're next year before we can construct.
Q. To your knowledge has any controls been
constructed at Mr..Vos' faéility today?
A. I haven't been--1've been gone from the
Cattlemen's Association for almost two yeais and have

had no contact with him since. I guess we talked,
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mayﬁe,.a couple times when we crossed paths at
meetings, but that's about all.

Q0. = Now, you testified quite a bit about the
controls that result--the contrecl of runoff and
pellutants that occurs from settling structures. Do

you recall that testimony?

A. The--

0. Solid settling structures?.

A. Right.

0. You tQStified that settles out 80 éercent or
SO--

A.  80-some percent bf the solids if it's done
properly. |

0. Now, that éoesn'tlremove suspended--or

dissolved solids, does it?
A. That's right, it did not.
C. So dissolved pollutants go over the

sedimentation basgsiny is that correct?

A, Yes.

Q; And flows‘downhill fo whatever.stream may be
neafby?

A. Yes.

Q. You testified to some meetings you had with

Environmental Protection Agency, IDNR, there were a

number of meetings held to address the impending end
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of the Iowa Plan; is that correct?

A. Just one.

Q. And when was that meeting?

AL March 10 of 2006.

Q. Do you recall ‘the meeting in May of 2004

when the Icwa Cattlemen met with ICA and with IDNR to

 discuss‘the Iowa Plan?

A, No, I don't, and I may not have been part.of
that meeting because Carol Balvanz, who was handling
the envi&onméntai issues, left the Cattlemen's
Associatidn-Septembér of '05, and that's when I got
more deeply involved, and that's when I pfepared the
survey and we had the meeting with Mr. Gulliford from
EPA on March 10 of 2006.

Q. So you weren't present in July~—-excuse me--
at a May 6th, 2004, meetiﬁg? -

AL No.
MR. BREEDLOVE: May I have a moment, Your
Honor?
THE ADMINISTRATIVE LAW JUDGE: Sure. We're
off the xecor&. |
(Discuséion off the record.)
THE'ADMINISTRATiVE LAW JUDGE: Back on the
record now.

'MR. BREEDLOVE;: Thank you, Yocur Honor. £l
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have no further questions. Thank you.
THE ADMINISTRATIVE LAW JUDGE: Okay.
Anything on redirectf
MR. McAFEE: Yes, Your Honor. Thank yOou.

REDIRECT EXAMINATICN

BY MR. McCAFEE:

0. Mr. Vermeer, you~—in response to sbme
guestions from Mr. B:e@dlove, you talked about, I
believé, séme feedlots who dropped below.a thousand
head; is that correct?

A. Yes.

Q. ~ And did those feedlots, as you can recall,
did those feedlots usually receive some sort of
notice from DNR that your opticns are tO drop'beiow a
thousand head or continue?

A. Yes. After the imspection, the letters went

out .saying ybu can drop below a thousand head, or

whatever. There was a follow-up letter after the

initial inspection.
Q( Alsc you testified in response to some of
Mr. Breedlove's questions about the AT program, and

you used the term "pilot program,” I believe?

A. Yes.
Q. Do you remember the purpose of the pilot
program?
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A, The purpose of the pilot program was to gost
share some of the construction,'bﬁt tc have money to
collect a lot of data from these alternative
technology pilot sites so that we.could‘potentiaZly
validate that as a process that would meet federal
requirements of the Clean Water Act.

Q. At the same time, were thefe'other feedloté
that were allowed to--once the rules were developéd,
that were gilowed to install alternative technology

systems?

A. Yes.
G. And they were not pilot sites?
A, Right. As I said, most of the grant

‘money-—-a bilg share of the grant money was for the

monitoring for the pilot sites for potential
validation.

0. o if T understood it correctly, once the
rules are iﬁ place, any feedlot that could meet those

rules could be using alternative technology?

A. Yes.
Q. " And that goes beyond the pilot program?
A. Yes.

MR. McAFEE: I don't have any further

guestions, Your Honor.

THE ADMINISTRATIVE LAW JUDGE: Thank you.
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Anything else, Mr. Breedlove?
MR. BREEDLOVE: One secon&.
THE ADMINISTRATEVE LAW JUDGE: Sure.
RECROSS EXAMINATION
BY MR. BREEDLOVE: B |

Q. Jﬁst a couple more queétions, Mr, Vermeer.
In regard to the pilot program did Mr. Vés ever
submit an application to be é part of thaf program?

A. No. As I recall, we didn‘thhaye the rules
out, and he had decided he couldn't‘wait at all for
those rules. |

C Q. ' S0 he nevér really gave any serious
consideration to alternative--

A. " 0h, yes, he did, but he was under the
time--you know, and, still, in my opinion, is an
ideal poteritial site for alternatiﬁe technology 1if it
validates to pzové out,'but he was under these |

timetables. I can remember him telling me, "I can't

wait any ionger for alternative technology rules.

T've got. to move."

VQ. So the other facilities thaf_aid apply for
the honpilot alt tech, did they sﬁbmiﬁ NPDES permit
applications? |

A. Yes, if they did that, that's right, under

the rules. But they did not submit until after the
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rules were written, September of '05.
MR. BREEDLOVE: Thank you.
Your Honor, I have no further quéstions,
Your Honor.

MR. McAFEE: No further guestions here, Your

Honor.

THE ADMINISTRATIVE LAW JUDGE: Okay. Thank
you, sir. We appreciate your testimony. Yéu're 
excused.

{Witaéss eﬁcused.)

THE ADMINISTRATIVE LAW JUDGE: _Okay. Are
you ready ‘to go? Is thié\wi%ness going to be a short
witness? | |

MR..MCAFEE:3 This next witnessQ—

THE ADMINISTRATIVE‘LAW JUDGE:‘ Off the
record, suﬁe. " Off the record.
| {Discussion off the record.)

THE ADMINISTRATIVE LAW JUDGE:A Let's go back
on the record.

MR. McAFEE: I'm ready to call the next
witness, Your Honor, Carcl Balvanz.

MR. BREEDLOVE: Your Honor, EPA would like
to ralse an objectién to the testimony of Carol

Balvanz on relevance. Based on the prehearing

“exchange, the information she's going to testify to
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is events leading up to that Iowa Plan. That Towa
Plan was documented and memorialized in one of
Complainant's exhibits; That would be--excuse me--
Respondent's Eghibit 3. And so we've already had one
witness testify to the Iowa Plan, and really the
events leading up to it and the creation of the lowa
Plan really aren't relevant to the proceedlngs we
have here today.

THE ADMINISTRATIVE LAW JUDGE: Okay. Now
7'11 hear from Mr. McAfee. |

MR. McAFEE: Your Honor, I think
Ms. Balvanz' testimony is going to be shorter than
Mr. Vermeer's, and I don't‘inteﬁd to present the éame
thing, but Evan Vermeer was not at the Iowa
Cattlemen's Association when the Iowa Plan was
started.

Maybe I didn't use the exact word--1 would
have to look at my summary in the prehearing
exchange. What Ms. Balvanz will testify té is really
that period of time when it was first implemented,
leading ub to it. And there is an exhibit we have,
Exhibit 2, which is a letter to EPA expialning what
the Iowa Plan--with the Iowa Plan attached. It's
dated March 22nd, 2001. And Ms., Balvanz was very

instrumental in that letter. And this, again, is an
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exhibit that--in this case, and she's cc'd on the
letter. And I think p:imarily what her testimony
will involve 1is everybody's understanding about these
real world limitations that DNR--what Gene Tinker has
talked about, et cetera. _Thét‘s what testimony she
will presént.

THE ADMINISTRATIVE LAW JUDGE: =~ Okay. Having
neard from both sides, I will allow the testimony of
Respondent's next witness, so if you can call her.

MR. McAfEE: Go right up there to the
witness stand; please. |

THE ADMINISTRATIVE LAW JUDGE: Good
afternoon, at this point.

MS. BALVANZ: Hello.

THE ADMINISTRATIVE LAW JUDGE: Please railise.
your right Eand.

CAROL BALVANZ,
called as a witness by the Respondent, being first
duly 'sworn by the Administrative Law Judge, was
examined and testified as followé:

THE ADMINISTRATIVE LAW JUDGE: Just--unless
you'vé testified before, you wouldn't know this, ﬁe
want yéu to state your name and spell it for us,
please.

THE WITNESS: Carocl Balvanz. C-a-r-o-1; B,
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as in boy, awl—#, as in Victor, a-n-z, as in zebra.
DIRECT EXAMINATION
BY MRf McAFEE:

0. Cérol, could you please state your
namem—excuse me. You stated your name. Please state
your address.

A. I live at 24073 Highway $33 north of
Hubbard, Iowa, in Hardin County.

Q.  What is your current place of employment?

A. I'm employed by the Iowa‘Séybean
Association.

Q- Previous to--I'm sorry. How long have you

been with the Towa Soybean Assoclation?

AL Since October of 2005.

. and where were you employed prior to that?

A, The Iowa Cattlemen's Association.

Q. And héw'long'were you there?

A. I believe 18 years. I started in June of
1987. |

Q. And- you have some off-farm--not bffffarm.

You have some off-job employment; is that right?

A. Well, my husband and I also own--we rent a
small farm, we rent out our.farm ground. But we have
80 head of commercial stock cows, we run a 500~head

hog nursery, we have about 20 sheep, assorted pigs,
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chickens, goats, those kinds of things, on our farm
in Hardin County.
Q. Ms. Balvanz, were you employed by the Iowa

Cattlemen's Association at the time the Iowa Plan was

being discussed?

A. Yes, I was.

Q. " And just briefly for the Cburt, could you
tell us what brought the Iowa Plan about?

A. ~ Back in about 1998 I had received a call
from Ubbo RAgena, who worked for the Iowa DNR. And
Ubbo was concerned. He had woﬁked with one of my
co-workers and mentors, Maynérd Jayne, Who had worked
for t%e Cattlemen's‘Aséociation er a number of years
and did work with me as well. Ubbo was concerned
that.there were.changes‘coming about with feedlots,

and he wanted some help, actually, in taking a tour

‘of western Iowa with some EPA pecople. They were

'hydrologists, I'm sure.

'I did not know the people %ery well, but
Ubbo assured me that this would not be ajpunitive
visit,kthis would simply be a visit where they éould
take a look at some Iowa feedlots and I couid.éhaose
the ones that I wanted.

I did choose threelfe@dlots in western Ilowa

on a very, very rainy day, 1 believe it was in April.
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I met them in Omaha and took asvan tour to these
three feedlots, and we talked about situatiéns that
were in place on the feedlots. Some of them did have
basins, some of them did‘not. All of th@ﬁ were
settling solids'and trying to do a good job as they
knew to do a good job. And we did spend a lot of
time up -at one feedlot up in Sac County where he
actually explained his whole nutrlent manag@ment
system that was done by.GPS, and the EPA-~I1 think the
pecple learned a lot there. |

Following that meetlng I was assured by
EPA—;in fact, prior to the meeting I had recelved
assurances by EPA that they would not punish anyone
on that tour, any feedlot on that visit for seeing
sbm@thing, éeeing some. discharge, or some type §f
issue? S0 we were happy to comply and work with it.

Iﬁ about 1999, however, we did get word Ifrom
a few feedlots, calls, that there were in fact EPA
inspectors in the state, they weré inspecting feedlots,
they Wefe permanent feedlots that were being ﬁisited,
and that there were some large fines being levied at

producers who apparently were not meeting EPA

'standards. ICA did get some calls on those

feedlots--from those feedlots. We were not able to

help them very much, and most of them, I think,
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settled their fines. But we saw the 1999 visits as
somewhat of a wake-up call that things will probably
change.

Now, we had a lot of conversations over the
years, that--in 1972, in fact, the Clean Water Act
was passed, and that within 1972, during that time,
certain feedlot rules were put in place that said
that, you know, you had to settle solids, but you

alsc were sﬁpposed‘to hold all the rainfall that fell

on an open feedlot. And yvet throughout the years

Towa DNR had allowed, I guess, é more lax set of
rules to apply.

It wésn't until probably in about 2002 when
I actually got to meet with é gentleman who helped
write the clean~-the rules and the model for the
Clean Water Act back in 1972, a Dr. James Koelliker
from K State, and we were having‘a mesting and I got
to talk to the gentlemen. And I said, "Sir, explain
to me how you and why you created this model that
requ1red a feedlot to hold all of the water that
falls onto it?" And he chuckled at me and said,
"Well, actually, Carbl, I'm from K State, and
actually creating a model like that, we knew we would
be eliminatingllowa from large feedlots because there

waé no way that they, given the model, they could
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build a basin large enough and maintain it in order
to comply."”

Q. 9o these discussions, then--I just wanted

to--T1 kind of wanted to move intoc the Iowa Plan.

A. Sure.

Q. Does that give a pretty good background as
to-what happened and why the Iowa Cattlemen's
Association pursued the lowa Plan?

A.‘ Following the visits in 1999, we decided
+hat it was time to sit down with DNR, and we
actually did hold a meeting I believe in Lamoni with
the Region 7 adminisﬁrator to talk about, "Okay, what
can we do? -DNR admits that they have not followed
what was prescribed by EPA. We've got a number of
feedlots out there that probably need some help.

What can we do to make thlS happen?"”

And after two meetings in Lamoni with, I
pelieve it was Mr. Yurgrams (phonetic) from EPA Region 7
at that point, we decided that we would sit down,
DNR, & number of-other groups,_with the iowa Cattlemen's
Association, aﬁd we ‘would create a plan to come into
compllance within a reasonable amount of time.

Q. You have an @Xhlblt book there in front of
you, Ms. Balvanz, with the green cover. It's the

smaller of the notebooks, and those are Respondent's
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exhibits. And I'd like youlﬁo turﬁ to tab 2, and
we'll also loock at tadb 3.
But, first of all, let's go to téb 3. I'm
not going to have you talk about this right now, but

is that the Iowa Plan?

A. Yes, 1t is.
Q. And then back to tab 2. What is that?
A. We had worked for several months to put

together the Iowa Plan, and when we finally got‘it

put together, we did send it, alonyg with this letter,

to Gale Hutton, who had also been involved in our

discussions, and asked him to take a look. And this
igs what we had come up with,.basicaiiy, at the
request of those meetings held in Lamoni, and we had
hoped that as we moved forward, this would serve as a
framework so that we could work together and, you
know; work'with.the feedlots down the road.

Q. Let's go to--and I've called it tablz. It's
Respondent's Exhibit 2. And you're there now. What
letter&wwhat's the date on that letter?

A.  March 22nd, 2001. |

Q. and there's a paragraph in that letter I'd
like to have you read, and T'"1l1 direct yqu‘toiit.
Tt's right below the bullet points.

A. Uh-huh.
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Q. If you would read it slowly for our court
reporter, please. Would you read that into the
record?

A. "This plan has the geoal of bringing open

feedlots into compliance within five years, yet
recognizes the real-world limitations of staffing and
time for the DNR, time and money for cattlemen, and
infrastructure problemé with existing engineering,
cost-share and contractors."

Q.‘ Now, this letter with this paragraph that
you have just read was sent to EPA; is that correcf?

A. | Thét's correct.

Q. What was the--I assume you had séme role iﬁ
this letter because it was a joint letter between the
Towa Cattlemen and Towa: DNR; is that xight?

A. fhat's correct.l

Q. But both IDNR and Iowa Cattlemen agreed to
the contents of this lettery right?

Ao Yes.

Q.  Did you ever hear back from EPA regarding
this letter?

A. I don't have a—wI‘don't recall the exact
copy - ‘I know we did hear back. 1 know in the
ensuing months, one of the requests that we had of

£EPA, which is listed in the bullet points, was that
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we had requested that during this registration
pefiod, that feedlots be given some time to work
through the process, and'that if a feedlot was
willing to come forward and register, that EPA would
say; fOkay, you're inlthe program. We'll.allow you
the time torwork through."

T do recall receiving a call from Gale

"Hutton, I believe it was in July of that vear,

telling me that in fact there might be inspectors

coming back intc Iowa, but that at that time he would

'agr@e to not inspect feedlots that had registered.

Q. After the Iowa Plan went into effect--and

maybe turn now to page--excuse me--tab 3, which 1is

Respondent's Exhibit 3, and I believe the document

giVes the efféctive date. Do you see that there?

A.  March 22nd, 2001.

Q. What was your understanding after--and this
is when the plan goes into effect, so what was your
understanding for feedlots that had registered for
the~-what would be their status for iﬁspections'for
the reméinder of the Iowa Plan?

A: Weli,‘the agreement was, at least with Iowa

DNR, and we assumed with EPA, that as long as people

Vwére making progfeés towards compliance, 1if they'd

registered, that they would be not inspected, or not,
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at least, fined for violations. DNR had long-held a
situation_that, you know, tﬁey wquld inspect
complaints, but that the only issuance of any sort of
punitivé damages would be 1f there was a documented
water guality violation in that time, or a fish kill.

Q. Was that--and you were with the ITowa
Cattlemen until when? |

. Bntil September 30th of 2005.

Q. So the Iowa Plan wasn't over yet, ﬁhe
five—year period when you left, but you were there
for approximately four-and-a-half years of it; right?

A, Yes. |

Q. . Was that your exp@rienée, that "EPA did not
conduct inspections of a feedlot that was still in
the Iowa Plan? |

A, I don't recall getting phone calls from
anyone who had feqistered sqying "EPA is here to
inspect me and you said they woultdn't be."

Q. I want to move now to--well, I want_to.back
up just a second to Respondent's Exhibit 2 and the
paragréph I had you read. Do you see that?

A. Yes.

Q.  And the word "goal," I think that the
paragraph uses the word "This plan has the goal of

bringing open feedlots into compliance within five
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years." Was that particular phfase there, the goal
within.five;years, was that discussed-é.lot?

A. Very much, yes, and that seemed to Be an
issue not only for the'cattlemen, but also for Iowa
DNR, that there were many, many extenuating
circumstances that would make it very difficult to
set a date or time certain; therefore, the'goal was;
and we mitigated'tﬁat goal by saying i1f you continued
to make progress, that you would be cohsidered in
good standing and‘working.toward your end of coming
inte compliance.

Q.. And could you now turn to Respondent's

Exhibit 3, and please turn to page 3. of that exhibit,

and at the bottom there‘s a parag;aph 4. Do you see
that?

A, Yes, I do.

Q. And there's a sentence that starts there on.

that page right at the end. Could you read that on
over to the next page, please?

A, "The goal of the department wil@ be to have
all high pziority‘faciliti@s on a compliance schedule

within two years, and to have all facilities in

compliance within five years.”

.Q. And was that--what does that--does that

paragraph coincide with what, in your mind, anywéy,
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with what was in the letter?

A. The first letter?

Q. | Yes.

A. I-believe so. I think it was a goal.

Q. All right. Now I want to turn to an issue

that's beén.discussed in these proceedings, the
legislation in Iowa. It's been called 805, and
various--I think technically it's House -File 805,
which is a number assigned ﬁo it bf the legislature.

Is that your understanding?

A, Yes.

Q. pid you work on that legisiation?

A. Yes.

Q. Db you remember—~éf course, what did the

legislation do?

A. As I fecali, shortly after d@veloping the
Towa Plan, we set about with DNR at thelir request To
try to conétruct a typelof general permit, and_we |
started lookiﬁg at a general permit thch'would,
obviousiy, speed up the ?rocesé, if we could get
general permits out there for a number of_feedloté.

Howevel, when we got  looking at it, it was
very hard to wrife a general permit because there

were really no construction standards for effluent

basins. All that we had were construction standards
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for basins that wefe being‘used té nold confinement
manure from hog units. Ahd the effluent coming from
an open feedlot, Which is primaxily rainfall with
some residue of manure mixed in, was a Very different:
product from that 5eing held by a hog confinement
lagoon. |

Constructing hog confinement lagoons.
requires much, much more cémpacticn and different
standards, and we felt that would be an extra cost
factor, aﬁd the DNR agreed. They felt that having
fewer costs and making ﬁh@sé a little bit easier to
construct would still be effective.

One of the issues was that the only Iowa law

that governs this, and the rules that were out there

simply had construction standards for confinement

basins. Therefore, we needed to go in and get soﬁe
definitions created for an effluent--a settled
cffluent basin which would be scmething where the
solids ﬁad been settled out prior, and the liguid,
which was devoid of its manure solids, would then be
neld in this basin, and what those standardslmight
5@, and that was the intent of 805, was to create
that space in law for that to happen.

0. Did House ?il@ 805 also address alternative

technology systems?
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A.  Yes, it did, and alternative technologies
are~-it's kind cof an interesting issue. We had
worked quite extensively not only with DNR, but EPA
in Washington, D.C., and in Kansas Cityf to try to
ook at a different way. If Mr. Koelliker--
Dr. Koeilikex's.notion was correct, that these basins.
were very, very large and expensive. It would seem
that there might be another method of‘allowing the
effluent to flow over ground, infiitréte in, use sone
very éhallow tile drainage to pull the effluent
through the gfound,)obﬁiously filtering it somewhat,
pull it back up, send'it through some sort of fozage
base so that 1t would have the opportunity then to
volatilize or utilize the nitrogen in the forage
base. VSo thése alternative techﬁologies.were spoken
to in the law.

Q.‘ Now, when did this law go into effect, do

you remember?.

A. I believe it was--we worked on it in 2002.
T believe 2003.

Q. Do you remember wﬂen the rﬁl@s.went into
cffect on House File 805, to implement that?

A.  Probably not until 2004. I don't know.
It's been aflong time.

0. Okay. I understand.
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MR. McAFEE: I have no further guestions,
Xour Honor. |
THE ADMINISTRATIVE LAW JUDGE: Okay. Cross?
How long could it be?
MR. BREEDLOVE: ©Not wvery 1ong, Your Honocr.
THE ADMINISTRATIVE LAW JUDGE: Go ahead.
CROSS—EXAMINATZON

BY MR. BREEDLOVE:

0. Ms. Balvanz,.I’m Dan Breedlove with EPA.
A. Certainly.
Q. I Just have a few guestions for you. T

would like to focus your attention very briefly on
Respondent's Exhibit 3, the Iowa Plan document that
you t@sﬁified to.

A. Qkéy.

Q. I guess the first guestion I have for you is
the document contains deadlines, does 1t not? Five
years, the existence of the Towa Plan is five years
long; is that correct?

A. The document states in several places the
goal of it would be to haV@‘feedlots in compliance
within five years.

Q. . Now I'd like to focus your attention on page
3, paragraph 2. Have you found that?

A. Uh-huh.
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Q. Okay. It says on the very lastwwcéuld you
read the very last sentence in that subparagraph to
me--to the Court, please?

A. Prior to the A, B, C?

0. Yes, ma'am.
A. "The producer will not be subject to

penalties due to this, provided that."

Q. Now, if you could go to subparagraph C below

there and read that into the record.

A. "The producer must maintain reasonable
progress towards complianée.aS‘discussed Sections 4
through 7 below."

0.  Okay. Now, paragraph 6 on . the next page,
would you please read that to us as well?

A. "The provisions of paragraph 2 wiil apply 50
loeng as the facility‘operafor is cooperating with the
department to achieve compliance within a reasonable
time."

g. So the Iowa Plan provided some amnesty; 1is

that correct?

A. I believe it did.

0. lNoW} that wasn't unconditional, though, was
it? |

A. Né, it wasn't unconditional. The conditions

are--were negotiated and spelied out.
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Q. In fact, the conditions to recelve that
amnesty; as you read to us in subparagraph C onrpage
3, is that there needs to be reasonable progress
toward compliance; is that correct?

A. Yes.

Q. Are you very familiar with the compliance
history at Mr. Vos' facility?

| A, I;m.not.

0. Now, letlme ask you this: Arfaciliﬁy was
six months late in submitting its engineer‘s name to
IDNR, now,-would that bé reasonable progress?

A. There were many engineers that were not
available or--it was very difficult to find an
engineer because lowa wasn't doing much feedlot work
prior to this. So finding an engineer--and then
after the Towa Plan came in and there was many, many
people needing én‘engineer, it was difficult to find
one.

Q. fo follow that, ﬁhere were a number of
facilities within the Iowa Plan that were able to
meet those deadlines, weren't there, able to prbvide
the-~-their enginee:‘on time?

A.  There were. However, I'm not Sure what
their schedule was iﬁ terms of receiving their

asseésment from DNR and knowing what they had to do.
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Q. So I'1l just ask th@ guestion in maybe a
little different way: In evalﬁating reasonable
progress, is six months délay in submitting the
engineer's name r@ascnabie? Yegs or no?

A. I think we would have told--had he called
me , T would have—told him "Do-as much as you can as
fast as you can."

Q. If he had not called you or called IDNR to)
inform them of the delay, would that be reasonable
progress?

A, I'm not sure what he was doing there. He

‘may have had NRCS's assistance.

Q.  Just hypothetically.
. Hypothetically, I think given where a lot of

people went with the Iowa Plan, ves, it was

reasonable progress.

Q. Following on the simeonth delay in
submitting the engineer's naﬁe, would a four-month
delay—-—-at least a fogr—month delay in submitting the
plan of action'to IDﬁR, wéuld that also be reasonable
progress?

A. . DNR had é role in developing those plans of
action, so dependiﬁg'on how much they delayed him.

Q. You're saying that IDNR had a role in

developing'thé POA?
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A. They had to assess and tell him what he had
to create and do, and then to meet with the engineer,
figure it out, and sometimes those plans of action

were returned.

Q. Were you part of the developmeﬁt of thié
plan?

A. Of--

Q2. The Iowa Pian.‘

B, Yes.

Q. So the first step was the on-site--in~hocuse

assessment; is that correct?

| A. ‘Inwhouse assessment, that's correct.
Q. Assigned a priority to the facility?
A. . Yes. |
Q. Based on priority, that's when the on-site

assesémént occurred?

A. Sometime after the prioiity was -set. The
on—éite,did not occur for months.

Q! Did part of the lowa Plan also establish

that the high priority facilities would be visited

first?
A Yes.
Q. Medium second?
A, Yes.r
a. And low priorities followiﬁg_that?
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A. Yes.,

Q. The purpose of the on-site assessment, was.
thaf o evaluate the facility's priority that was
assigned to that faéility?

A. I think it did in some cases where they caﬁe

on~site, and I think there were some that appeared to

be high priority off-site who once they were visited

became ﬁedium priority.

Q. For.any facility, oncée they received that
on-site assessment, that's when they were given the
deadlines by which to submit their engineer's name;
is that corfect?

A. i;m not sure it was stated as a deadiine.
Iﬁ was stated, again, as a goal, "You need to get
your engineer."

Q. So part of thét on-site assessment was to
provide a tiﬁe liné, a goal, if you will, to provide
the name of the engineer to IDNR?

AL Uh-huh.

Q. Also to provide a plan of action to IDNR; is
that correct?

A. Yes—--well, the engineer would have to come
first because the engineer would assist in writing
the plan of action.

0. It's the engineer that assists in writing
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the plan of action?

AL Yes.

Q. ﬁot IDNR; is that correct?

A, Yes.

Q. So the date of‘the plan of action, was that

six months following the on-site assessment? The
deadline for providing the plan of agtién to IDNR,
was that six months following? |

A. I don't know the deadlines. I think it was
different in every case. |

Q. You Qere part of the.déveiomeHt of that
plan; is that correct?

A, Yes. I don't see in the plan where Qe put
those hard and fast deadlines.

Q. So the next gquestion for you, then, is part
of that plan of action, was that--the plan of acfion
provided time lines by which the facility would need
compliance, provide final ?lans?

A. It attempted to, but in the real world,
knowing that engineers get lots of projects and get
busyr it didn't always follow.

Q. So if a facility was roughlf seveﬁ months
late in filing its plan of action, is that still
reasonable progress?

A. Were we still underneath the time frame?
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Q. If a faciiity was issued a notice of
violation, stated imminent terminaticon from the Iowa
Plan,lprovided an extra 30 days to come 1into
compliance, but still didn't file the final plans for
an additional éevén months, is that still reasoﬁable
progress?

A. I.think given where a lot of fhe feedlots
came in in the Iowa Plan, ves, it was. And I say
that because DNR was very, very slow in providing
first the initial assessmentg, and then the on-sites,
and what it lent itself to was producezs starting to
say "Weil, if DNR is going to take three to fdur‘to
five to eight to maybe ﬁore months to respond to me,
you know, it's very difficult for me to move
quickiy;“

The other thing you've got te take into
consideration here, and I know--we purposely did not
write hard and fast deadlines in here, but these are
farmers, they are ﬁot environmental consultants for a
feedlot; and they are in the midst of 'spring planting
and fall‘harvest and developing feed. And so, yes,
are they always conséious "By nexf Tueéday I have to
have this plan in?" Probably noﬁ because they have
lots of demands on théir time.

So I guess I would say that this was
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something new for Iowa feedlot ownérs and feedlots to
go through, and we tried to make it as flexible as we
could, working with the DNWR, working with NRCS,
trying to bring engineers in that would understand
what we had to do, and trying to help produce:s who,
quite‘frankly,'were in fear of going out Qf business
work through the proéesé.

0. So for the sake of a;gument ﬁere,.say IDNR
had timely done the on-site assessment, had timely
évaluated the plan of actien and responded. A

facility that then failed to meet each and every goal

'set out by the Iowa Plan to the point where it was

actually kicked out of the plan, would you say theat

was reasoﬁable progress with the Iowa Pian?
A. I think that probab}y‘bappenéd a lot.
THE ADMINISTRATIVE LAW JUDGE: I ﬁhink that
probably happened what?
THE WITNESS: Happened a lot.
THE ADMINISTRATIVE LAW JUDGE: I didn‘t hear
your answer.
THE.WITNESS: I apologize.
BY MR. BREEDLOVE:
Q. Now, fod testified regarding communications—
with the Environmental Protection Agency about the

formation of the Iowa Plan.
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Al Yes.
Q. Can you recall EPA's response when

Complainant's Exhibit 2, that letter—--excuse me--

Respondent's Exhibit 2, my apologies. Do youlrecall

EPA's response to Iowa Cattleﬁen's and IDNR's
submission of this to EPA?

.A. I don't believe I recelved a'wfitten‘
response. 1 did have somne phone call diécussions,
about the letter. |

0. . Was there anytime that EPA clarified to you
what its position was in regard to the Iowa pPlan?

A, EPA largély was congratulatory that we had
in fact reached agreement, and they were willing to
taik about it. |

As I said, I did have a commﬁnicafion with
Gale Hutton iﬁ July of that year when he basically
said, "Yes, we're probably going to come back into
Iowa and start visiting feedlots, but we will not
viéit.those registered feedlots.”" By then we had
something over 900 feedlots registered. He f@lt thét
was good progress. And by Decemb@z i thihk we have
over 1,500 f@edlots registered.

Q.  Now, did that--the praise, wﬁat you were
mentioning from EPA, did that continue all the‘way

through the Iowa Plan?

PETERSEN CQURT REPORTERS
317 Sixth Avenue, Suite €06
Des Moines, IA 50309-4155

(515) 243-6596




10
11
12
13
14
15
16
17
18
19

20

21

22

23

24

25

1389

2. As long as I was affiliated with 1it, yes.
Q. And when did you leave? |

A I left in Séptember of '0b5.

Q. September of '05. Did you have a meeting

with EPA and IDNR in May éf 20047

A, That I can't recall unless you tell me who
the participants were.

Q. That meeting would havé included Leo
Alderman, the division direct&r of the watér'division
at that point in time.

A. I do remember Leo, yes. I don't know if I
was at that meeting, but I probably was.

Q. Do'you recall reééiving a correspondence
from EPA after a May 6th meeting?

A. lNo, I do not.

MR. RBREEDLOVE: May I approach, Your Honor?

THE ADMINiSTRATIVE LAW JUDGE: Yes. Thank
you. You intend to intro&uce this, or just for_now
are you going to give it a number for identification
purposes?

MR. BREEDLOVE: We can go ahead and identify
it for identification purposes. That would be
CQmplainant's Egh;bit 58.

THE ADMINISTRATIVE LAW JUDGE: Okay. .
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BY MR. BREEDLOVE:

Q. Do you recognize this letter, Ms. Balvanz?

A. It obviously was written to me.

Q. That wasﬁ't my question. Do you recognize
ite

A. I don't recognize it. I donft remember 1it,

but I‘vé beeﬁ away for a while.

THE ADMINISTRATIVE LAW JUDGE: ' Let me just
be fair to this witneés. Mr. Balvanz, would you like
to take a minute, before you answer Questions about
the letter, to read this two-page letter?

THE:WITNESS: T would, certainly. Thank
you.

THEIADMINISTRATZVE LAW JUDGE: Let me ask
you, before you start to read it, and we'll go off
the record for a minute to allow you fo do that, if
you look at page 2, on my cépy,‘at least, obviously
an original was highlighted, but I can still read the
paragraph beginning "finally." Can you tead_that on
yoﬁrs?,

THE WITNESS: I can.

THE ADMINISTRATZVE LAW JUDGE: You.can?

TEE WITNESS: .Yes.

THE ADMINISTRATIVE LAW JUDGE: Let's go off

the record, and when you're done, you can signal to
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me that you had an opportunity to read it.

‘We‘ll go off the record.

(Discussion off the record.)

THE ADMINISTRATIVE LAW JUDGE: Let's go back
on the record.
BY MR. BREEDLOVE:

Q. Ms. Balvanz, did this jog your memory? Do

you recognize the letter?

A. I do recognize ﬁhe letter now.

Q. Would vou please summarize the contents for
the Court. |

A, The 1étt@r reaffirmsrthe value that EPA saw

in the Iowa Plan for open feedlots. It does say that

EPA expected people to be within compliance, the

five-year compliance deadline to be a firm one, and

that they were hopeful that things would work out.
Q. Thank you, Ms..Balvanz.‘ I'd like to just
focus your attention on the final paragfaph of the
second page, the final full paragraph.
| Having looked at this document, do‘you
pelieve it was EPA's position that facilities were
not expected——let me rephrase that. |
MR. BREEDILOVE: I'm sorxy, Your Honor.
BY MR. BREEDLOVE: |

Q. T'd like to focus your attention on the
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second sentence of the second to last paragraph on

pége 2. Could you please read that sentence into the
record?
A. The second sentence in the second paragraph?

THE ADMINISTRATIVE LAW JUDGE: How about

| starting the first few words, Mr. Breedlove. The one

that says "If at any time?"

MR. BREEDLOVE: "If at any time," that's
correct, Your Honor.

THE ADMINISTRATIVE LAW JUDGE: Can you find
that? 1It's in the highlighted section.

A, "Tf at any time a facility misses‘aldeadline
or falls to comply‘with a requirement set by EDﬁR
under the progrém, EPA may immediately-initiate
inspecﬁion and/or enforéement action against that
fgcility for noncompliance'with the Clean Water Act.”

MR. BREEDLOVE: Thank you.

One moment, Your Honor.

Yourleno;, T'd like to move Complainant's
Fxhibit 58 be put into evidence.

MR. McAFEE: No objectiogr Your Honor.

fHE ADMINISTRATIVE LAW JUDGE: Complainant's
Exhibit 58 is admitted.

| (Complainant's Exhibit 58 was

received in evidence.)
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MR. BREEDLOVE: I have no further guestions,
Your Honor.

THE ADMINISTRATIVE LAW JUDGE: Do you have
any reéixeét, Mr. McAfee?

MR. McAFEE: No, T do not, Your Honor.

THE ADMINISTRATIVE LAW JUDGE: .Ms. Balvanz,
thank you for your testimonyl‘

THE WITNESS: Thank you.

(Witness excuse&.)

THE ADMINISTRATIVE &AW JUDGE: Now we're
Qoing to go off the r@cora.

(Recess at 1:25 p.m., until 2:30 p.m.)
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AFTERNOON SESSION (2:30 p.m.)
THE ADMINISTRATIVE LAW JUDGE: Mr. Vos.
LOWELL VOS;

called as a witness on his own behalf, being first

'duly sworn by the Administrative Law Judge, was

examined and testified as follows:

THE ADMINISTRATIVE LAW JUDGE: Keep ybur
voice up now.r |

THE WITNESS: Okay.

THE'ADMZQESTRATZVE LAW JUDGE: You don't
have to spell your name, but just state your name for
the record.

THE'WITNESS:_ Lowell Vos, one 5.

THE ADMINISTRATIVE LAW JUDGE:l Qkay. Has if
been spelled with two Ses before?

MR. VO0S: Most of them do.

THFE ADMINISTRATIVE LAW JUDGE: Most Voses
you mean?

THE Wi?NESS: T would say 99 percent of
them, that's why--that's a habit, "Y-o-3, one S$."

 THE ADMINISTRATIVE LAW JUDGE: I can relate
to that because in my lifetime, about 90 percent of

''a few say

the people say, "Hello, Mr. Moran,'
something else. But for some reason instead of a-n,

they say it as if it ends i-n. I have been told that
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in Ireland that that is the customary way of
expressing the name, even though it's r-a-n.
Whatever. So I can relate to your problem.

AL] righf. Go ahead, Mr. McAfee.

DIRECT EXAMINATION
BY MR. McAFEE:
Q. Good afternobn, Mr. Vos. and so finally

it's your turn.

AL This is it. I'm the last one.
Q- Okay.. I don't know that we need To go
"through a lot of preliminaries here. I think a lot

of the information regarding you and your feedlot and
your farming business are probably aiready in the
record. But could you tell us héw long you've been
feeding cattle?

A. Thirty-some years.

Q. And how long have you had.a feedlot at the

location where your feedlot is now?

A. Thirty~some years.

Q. So you've always had a feedlot there?
A. Yes.

Q. Did you start the feedlot there?

A, No.

Q. Who started 1it?

4. My father.

PETERSEN COURT REPORTERS
317 Sixth Avenue, Suite 606
Des Moines, ITA 50309-4155

{515) 243-6596




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

1396
Q. And how long was it there when vyour father
operated it, do you‘knpw?
A. It started in 1955. At thaﬁ time 1t was on
both sides of the road.
THE ADMINISTRATIVE LAW JUDGE: On both sides
of what,.sir?

THE WITNESS: The road.

RY MR. McAFEE:

Q. And were you helping him at that fime?

A.‘ Yes.

Q. When did you téke over the feedlot?

A. I got married in 1968, and at that time my
older brother was also working with him. We were

together with our father. And slowly my father
retired, and he passed away. And then my brother and
I, we had families grewing up, boys coming in, making

room for evérybody. My brother and I split up élso.

"So are you asking when I was by'myself?

Q. We'll just go through all this,»Mf. Vos.
Let's talk about when you started on your dwn, then.
I use the word "started.” You'd been at it. a long
time, but when you began dperaﬁing the feedlot
without your father or your brother involved, as near
as you can remember.

A, ‘Probably in the early eighties.
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Q. And do you remember about how many head you
had at that time in the--in this feedlot on this side
of the road?

A. Three or four hundred.

Q. Mr. Vos, let's get‘right,intg the exhibits
and work our way through this.

MR. McAFEE: May I approach, Your Honor?
THE ASMINISTRATEVE LAW JUDGE: Yes, yop may.
BY MR. McAFEE:

0. Mrf Vos, I'd ask.that you return go
Complainant's Exhibit 9. What's the date on this
letter that you sée on Exhibit 97?

A, Augugt 19, 1991.

.'Q;. Now, that gives us a date there to kind of
start.with} You just testified that yoﬁroperated the

feedlot; started on your own, sometime in the

eighties; 1s that right?

A, Yes.

0. aAnd what happened, then, in~;this document
is dated Bugust 19th of '91. What does this document
represent?

A. It says here that I received a construction
and an operation permit.

Q. "So I take it, then, you didn't have one

before then; is that correct?
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A, Correct.
0. Why didn't you?
A. Didn't have to.
0. What made you decide in 1991 to apply for
one’?
A. At that time I wanted to enlarge a litﬁle

bit, and even though I was not out of compliance, I

'just wanted to be safe.

Q. And did you own the land where the feedlot

was”?
A.  No, I did not.
0. Who owned that land?
A, | A family by tﬁe.name of Rosenstock. It was

a mother and two sons, Myrtie Rosenstock, Jeff
Rosenstock, Steve Rosenstock. |

S 0. So you'd been opefating a feedlot on rented‘
lénd; is that right?

AL That is correct.

Q. At the time you applied for this
permit--now, this date is when you reéeived_it,,but
at the time yoﬁ applied--well, let me ask it this
way: Why would you apply for a permit on land you
didn't own?

A.. T had talked to them a little bit earlier

and hinted around aboﬁt maybe 1f they would sell that
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land, and they said they would, and they had other
land, too, but we thought we could get together. S50

T was confident that I would be able to buy the land.

Q. o what did you do then regarding getting a
permit?

A. In getting the permit, or after I got the
'permit?

0. No, the process in getting the permit. Did
ydu—“

A. I contacted an engineer by the name of--1I

think it's Kuehl and Payer in Storm Lake, Towa.

a. I believe that name is at the bottom of the

first page of Exhibit 9. Would that be who--

A. Yes, it 1is.

Q. So you contacted them Lo prepare d@sign

"plans for you?

A. Yes.

Q.. Do you remember what it cost to have them
prepare those?
Yes; I do.
How much?

$5,000.

L =0 e

So you spend your $5,000, you get the
permits? and then what.happens?

AL T talked to my landowners more, and they
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kind of backed out, they didn't want to sell it. At
that point I'm not out of'compliahce. I wasn't very
crazy aboﬁt spending money on structures and basins
and whatever it took on rented land.

Q. So what did you--what decision did you make

at that point?

A. To put it on the.shelf’

Q. By puttiﬂg it on the shelf, what do you
mean? | '

A, The construction of the controls.

Q. Now, you had recelved yoﬁr permits}.

‘according to Exhibit 9; is that right?

A. Correct.

Q. nid DNR ever contact you about the fact
that--well, did DNR ever know that you hadn't buillt?

A, Repeét that.

Q. Sure. You made the decision not £o build

because you couldn't buy the land; 1is that right?

A. That 1is correct.

Q. And this was in 19917

A Yes. _

0. Did DNR know that you had not built on that

site, at least initially?
A. I don't know.

0. Okay. ~When is the first you heard from DNR?
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A I believe it's in .2000.

Q. Would you please turn to Exhibit 10,
Complainant's Exhibit 10. And what is‘that?

L. _That's—-E haven't read it all, but they are
sending me a letter in regards to my feedlot
operatlon permlt that I had acqulred in 1991

Q. And this would be the feedleot that--and the
structuées that you never built; is that right?

A. That 1is correct.

TQ. Did you, in response.to this letter, did you

get in touch with DNR?

A, No.
Q. And why not?
A I wasn't out of compliance. T was kind. of

doing it on my own.
Q. Okay. Then turn.to Exhibit 11. What's the

date. on that letter?

A.  September 13th, 2000.
Q. Bnd what is that letter?
A. Tt's another letter to the same effect as

the one prior to this showing that I was issuéd an
operational permit in 1991, which expiréd in 1996.

Q. And, again, the date on this letter is
September 13th, 2000?

Al ~Correct.
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Q. What did you do when you received this
letter? |

A. . Nothing.

Q. Now, is'ther@ something else going on about

rhis same time when you were receiving these letters?
Obviousiy there were other things going on, but
regarding your feedlot, was there a new program
coming out that you had heard about?

A. Well, like'the date says, September 13th in
2000, and like all farmers oOr feedlot opérators, or |
probably even lawyers? they talk, they talk tog@ther}
and there was a lot of chatter around about a new
plan coﬁing and it was going.to pe--try to get it all
straightened out, and iowa‘Cattlemen's Association
was workiﬁg with the DNR, and theré was a new plan.

that was going to be coming in, kind of wait up. And

T wasn't out of compliance, so 1 walted.

THE ADMINISTRATIVE LAW JUDGE; Let me ask-
one question, interrupt for a second. At this point
in time do you own? gti1ll renting? |

THE WE?NESS; Still renting.

THE ADMINISTRATIVE LAW JUDGE: 8t+i1ill renting

.today?

THE WITNESS: No.

THE ADMINISTRATIVE LAW JUDGE: That will
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£fill in later. I was just curious as we were going
through tﬁese exhibits.

Sorry, counsel.
MR. McAFEE: That's okay.

BY MR. McAFEE:

0. Mr. Vos, have you purchased the feedlot?
A, Yes.

Q. When 4did you do that?

A. 2007,

0. So in 2000 you're still renting, but is it

fair to say, as you said, YOurwere talking to a lot

of people, and did it'appear to you that a change in

the regulations might be coming?

A. Yes.
Q.“ And what was that change?
A, Well, I didn't know for sure. The EPA and

DNR and I--to my recollection, the. EPA and the DNR

were not guite on the same floor, but they were -

working it out, and the Iowa Cattlemen's Association

ﬁas‘working with it also. And they had a hard time

coming to a common base, but they finally come out

with the Iowa Plan. ﬁ‘believe it was'in 2001.
. Ckay.
A. And they went on--
Q. Before we get to that,‘theré‘s been, as you
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know, qﬁite a bit of testimony about some structures

'you have at your feedlot; is that right?

A. Yes.

Q. And these structures weren't built pursuant
to a permit; is that.correct?

A. That is correct.

Q. Okay. Tell us about what's on the west side

of your feedlot.

A. “HWell, on the west side I héve what——I_call
it a basement--a basin and a terrace, also, and I
installed that to prdtect_the west si@@.

Q. " And why would you put it there?

A. Because that was in the pathway of the west

side of the feed vard.

Q. ‘And what's below that -basin?

A. Cornfield. |

Q. And what'srwest below that?

A, Unnamed te:ritbry~—unnamed tributary.

0. And yocu--for the record, we've all been
calling it the unnamed tributary all along. I have a

feeling you don't call it the unnamed tributary when

you go home.

A. Probably not.
Q. ‘What do you call it?
A, The creek by the silo where I store all my
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feed.

Q. I think if you're comfortable with it, we'll
go ahead and call it the unnamed tributary.

AL That's fine.

0. I want to uﬁderstand whét made—- I think
you've'testified what made you decide or why you
decided to put those in; is that right?

"~ A. Well, they--when the ITowa Pian‘came out——ana
I was talking with a 1lot éf people about this, and,

you know, you have to--first you sign upwwthere}s a

‘lot of stepping stones involved with the lowa Plan,

and I did all those. But while you're waiting, I
thought it would qut be good to try to help the
situation out a little bit, so i installed them. lAnd
that--on the west side is also thé‘closest side to
fhe unnamed tributary.

Q. Okay; Now, are there also.some other
structures, we'll call them, at your feedlot?

| A. Yes, there is. Clear to the southeast

corner there are two terraces there also, and they
act as‘settiing basins also.

0. Have those.been visiblé to you in some of
the exhibits you'veléeen?

A.. Yes.

Q. And did you put those in?
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A. Yes. One of them was already--1it was a
terrace, and I built the pen to fit the terrace so it
would work for a basin. |
Q. Okay. All right. Now, back to the Iowa
Plan. Would you please turn to Exhibit 12,

Complainant's Exhibit 12. And what is that?

A.  This is the first form that T filled out for
the JTowa Plan at Ames. I went_to the meeting in
Ames.

Q. And do you remember where that meeting was?

You say in Ames, but--
A.‘ At the.college.
Q. Okay. And were you aware of the Iowa Plan
pefore that meeting? |
A. Just that there was something new coming.
Q. If you turn to page £ of the ﬁxhibit 12, is

that your signature?

A. . Yes.

0.  And whaﬁ'slthe date?

A. 4-4-01.

Q. And also on that page there's a line for thé

maximum number of animals in the feedlot at any one
time.
A. Yes.

Q.  And did you fill that out?
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A, Yes.
0. And what‘is that. number?
A. Three thoﬁsand.

a. How many cattle--do you remember how many

cattle you had at that time?

"A.  That's a ways back, but about 1,200 to 1,500
head. -
| Q. So you didn't have 3,0007
A. Oh, no.
Q. Why did you put 3,000 on the form?
A. Because if I jbinmwi did. join the Towa Plan--

and would go through the steps, I was hopiﬁg to get
ckayed, permitted, constructidn permits to expand.:

Q. Mr. Vos, a‘quesﬁion might be that you've
testified several times ﬁhat you did not believe you
were out of com?liance; is that rigﬁt?

A. Ccrrecti_

G. But you sign up for the Iéwa ?zan, which
provides time to get into compliance and get amnesty.
So why would you sign up?

A. prior to the 2001 I was.in compliance, and

"then in 2001, the Iowa Plan came into effect. The

DNR was coming up with the different rules, and I was
nervous about that, and I wanted to enlarge, and, you

know, they alwayé talk about the 25-year 24-hour
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rain. I started worrying about the little rains, and
all of this. Thatfs why I did it.

Q. Could you turn to Exhibit 13, please, and
that's Complainant's Exhibit i3. And what is this?

A. I'm not feadiﬁg the Whoie letter. I read
the first paragraph, and I'm familiar with the
letter. This is a reply from the DNR saying they had
received my regiétration'and explaining the rules,
and—nabouﬁ the--I"'m going-tc stop for a little bit.

They expiain the rulgs of the Iowa Plan, and

first there will be an in-house assessment, and then
an on-site assessment, and.just tells yda what their
goals will be~-what their goals are. |

Q. What did jouf—well, let me start with does
the letter tell you what to do going forward? And if

you would go to the end of the third paragraph of the

letter.

A. The third paragraph?

0. ‘ Yeah, the third paragraph down.

A, "The receipt of ?our ;egistrétion,” tﬁaﬁ}s
the third.

Q. _Yes, the last sentence in that paragraph.

A. . "Upon completion of the environmental

assessment, YOU will be notified of the results and

given direction regarding the next step to take."
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Q. So what did you do?
A. Waited.
Q. Okay. Let's go to Complainant's Exhibit 14.

Ts this a feedlot assessment for your feedlot?

A. Yes.

Q.. And what's the date on that?

A. October 16, 2001.

Q. ~ You applied or registered in March, and in
October you get this assessment. Was this what was

Called'the in-house assessmenﬁ?

A. It sa&s "Open Feedlot Assessment." Just a
minute. Let me read it a little bit.

THE ADMINISTRATIVE LAW JUDGE: Just to
advise yéu, counsel, it's not leading if you want to
direct him, as you did earlier, to a particular line.
That might assist him. It's a fairly dense letter.

THE WITNESS: I think I found it.

THE ADMINISTRATIVE LAW JUDGE: I was just
telling counsel how I would rule.

A. "Thé Towa DNR will send the completed in-
house assessments to the appropriate field office and
you will be contacted to schedule a visit."

BY MR. McARFEE:

Q. So you received this. Did this letter give

you an assessment--or a number of points?
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A Yes.

Q. And how many points was that?

A. 132; medium, 132.

Q. Gan you see there in the letter, what was

the range to be a medium?
A. 125 to 149.
Q. How did.you feel when you received this

assessment?

A, Good.
Q. And why?
A. T was in the bottom half of medium.

Q. At the bottom of the page there, there's

three bullet points. Have you looked at those

before?
A. Yes.
Q. Can you tell me what those mean to you?
A "High Rriority openlfeedlots, 2001 and

2002," those will‘be inspected first. High priority
first, medium second, and low third. i think you
might get bumped up,.I believe it said, if‘you had a
complaint, or something, YOu know. |
Q. Okay. Now, what did you do after you
received this?
" A. Waited.

0. Let's go o Complainant‘s‘Exhibit 15.
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Ao Fifteen?

Q. Yes, the next one. And what is this
@xhibit?.

A. This is dated 6;25—03, Lowell Vos Feedlot,
and what it was is Jeff Prier, who is from the DNR
office in Spencer, came to my facility for an on-site
inspection.

0. . Following this inspection, did you remain as

a medium?

A. State that again, please. My hearing is not
the best.
0. Whenevér you need to, you ask me to restate

it and I'1l be glad to do that. What was your

understanding was the purpose of this inspectibn?

A. Like the letter before, first you had an

in~house assessment, and then later on--well, you

were categorized. I was a medium, and in that letter
they said they would have an on—-site inspection
approximately the vear 2003 té 2004, ~and they were
just following up on that.

Q. And what was their determination after being

on-site?

A -Same .
Q. and by the same, what do you mean?
A. Medium, 132 points.
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0. So nothing changed after they came and took

a logock at 1t?

A. That 1s correct.

Q. Was DNR there for aﬁy other reason that day?

A. A complaint; |

Q. And did you know about the complaint at the
time?

Al No.

Q. Do you know if DNR had any response to the

complaint after being there?
A. Say that differently.
Q. Sure. Did DNR tell you anything about the

complaint when they came that day?

A. No.
Q. Okay.
A. Well, they told me they had a complaint,

that's all.
Q. Did they--I'11l use the term "they"--was

anyone with Jeff Prier that day?

A, Yes..
Q. Do you remember their names?
A. It started with an H, Husselman, or

something like this, and I don't remember the other

'gentleman. But Jeff Prier and the other gentleman I

pelieve were in training, and Husselman, I believe he
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was the teacher.
Q.' When théy were there that day, did they

mention anything to you about having a discharge?

A. No.

Q. Had no discussion ab&ut it?

.A, No.

Q. Well, Mr. Vos, you've been present during

‘testimony in this hearing, and have you heard

testimony about what Jeff Prier observed that day?

A, Yes.
Q. and what have you heard?
A. He said that he saw a discharge, and I

believe he said he saw brown water.
Q. . Aﬁd where did he--

THE ADMINISTRA&IVE LAW JUDGE: Just=to‘make
it clear, ypu heard thaﬁ‘fgr the first time--are you
saying you heard ﬁhat for the first ﬁime in this
héaring?

THE WITNESS: Yes,

THE ADMINiSTRATIVE LAW JUDGE:. Not prior to
that?

THE WITNESS: No.

THE ADMINISTRATIVE LAW JUDGE: Okay.

MR. McAFEE: Your Honor, may 1 approach?

THE ADMINISTRATIVE LAW JUDGE: Yes.
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MR. McAFEE: May we go off the reéord?
THE ADMINISTRATIVE LAW JUDGE: Yes.
(Discussion off the record. )
THE ADMINISTRATIVE LAW JUDGE:‘ We'll go on
the record. Go ahead.
BY MR. McAFEE:

Q. Mr. Vos, I'd like to ask you-—-first of all,
we have Complainant's Exhibit 54 up oh the LitePro,
and do you recognize that?

A. Yes.

Q. And één you--what this exhibit shows--and
can you see that there are some markings that Mr.
Prier made as to what--where he was standing when he
observed certain things that day?

A, Yes.

Q. And I;d 1ike to have you, if you would, if
it's easieét for you, go around to the exhibit and
mavybe take.a pen, and not necessa;ily write on iﬁ,
but @oint éut some things for us, 1f you will.

| THE ADMINISTRATIVE LAW JUDGE: Do you have a
pen? | |

THE WITNESS: Yes.
BY MR. McAFEE:
Q. Do you see the letters "pP" on that exhibit,

Mr. Vos?
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A.  DPp?

0. Yes, D as in dog, and I believe it‘stands
for discharge poilnt.

A. Right there {indicating) .

.Q. 'Yes.'.And do you see there's a line just to
the north of that wﬁerew—what does that say, the line
1eading up from just north of the point marked DP?

A. This is the DP, discharqé point. Right
t+here is where the gentieman was standing, looking,
on the road {iﬁdicating),

Q. Can ybu tell us what you made--what are you
aware of that's in that vicinity?

A. 'Cornfield.

Q. And have you seen anything yourself at the

point marked DP in the past?

A. There's a tile there in the unnamed
tributary.
Q. Tell us about that because I believe on the

form and Mr. Prier had testified that you had
indicéted there were no tile in the runoff-area.

A. T'm afraid so.

Q. Can you tell the Court--explain to us about
the tiie that you're telling us about today.

A. About this tile line?

0.  Yes.
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A. This tile lime here is an old tile line, not
a new one, you Know, likeAa plastic one that runs éll
aiong. This is old tile. They're two feet long,
ﬁhey_over}ap, set them together, and my dad, who!'s
gone now, put that tile in along the east side of the
unnamed tributary.

c. Now, when you say "east side, " would you
mean right in the bank, or--

A.  No.  Down in the bottom-of the stream,- but
on the east side of the--I'd say of the edge, the
bank. | |

Q. Why did he do that?

A. I don't think he had any certain reason,

that's where 1t was put.

Q. "Was he trylng to farm that ground?
A.  Yes. O©Oh, I thought you said why dgid he put
it on the east side. The reason the tile was put in

there is my dad had this idea that he will f£ill that
all in and we would farm it 5o he wouldn't have to

contend with this unnamed tributary.

Q. Did it work?

A. For a while; and then it didn't work.

Q. Now, there's this éld tile in there?

A. Yes.

Q. Aﬁd at the point marked DP, have you ever
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seen anything coming from that tile?

A.  Yes.

Q. What? Tell the Court what you see.

A. Just water.

Q. S50 what do you believe Mr. Prier saw that
day?

A. Water coming Qut of that tile.

MR. BREEDLOVE: Objection, Your Honor.
Objection. That's speculation.
THE ADMINISTRATIVE LAW JUDGE: That's not

speculation. This is his property and he knows the

point at which this witness was there. He can opine

that,lor maybe you can réphrase the guestion and say,
"I1f you were standing there, what would you see," as
opposed to asking what was in the eyes.of Mr. Prier.
MR. McAFEE: I understand, Your Honor.

BY . MR. McAFEE:

Q. Let me say it this way, Mr. Vos: Have you
ever seen anything coming from that discharge point?

Al Yes. | -

Q. And what do you believe--or what have you
seen, and where was it coming from?

A. I believe that it is very possible it.was

coming out of that tile, and the reason I say that is

that tile is old, and it could very well leak.
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oF And have you seen that?
A, Yes.
Q. And are you very familiar with the point

that has been marked here?

A. Yes. I go by it every day feeding~~-doing my
chores. .

Q. Do you always see waﬁer coming out there?

A. No. Sometimes it's exposed, sometimes it
isn't.

0. Okay. Thank you. I believe we're done with

that.

MR.. MCAFEE: Your Honor, may I épproach?.

THE ADMINISTRATIVE LAW JUDGE: Yes. You
Want to shut the machine off? We'll go 6ff.th@
record while you take care of .that.

(Discﬁssion of £ the record.)

THE ADMINISTRATIVE LAW JUDGE: We'll go bhack
on the‘record.

MR. McAFEE: Yes, please.
BY MR. McAFEE: |

'0. . So, Mr. Vos, the inspection is completed

that day, you remain a medium pricrity lot. 1 guess
I:have another question‘fot you régarding Exhibit 15.
Do you have that there in front of you again?

A. Yes.
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0. Do you see down there where uﬂder the
heading "Runoff"—*

A, Yes. |

Q. ——I'guess it would be three lines down,
whoever completed-this form circled "Yes" in
response to "Evidence of liquid runéff reaching

State waters"?

A. Yes.

Q. _Then the next liné refers to and has some
markings there'about & sample that was taken. And
_you've heard the testimony regérding this. Mr. Vos,

my gquestion is, were you aware that this sample had

heen taken?

A. No.

0. When did you become aware of 1t?

A. Trial.

Q. When you first saw this document?

A. Yes.

Q. In other words, Mr. Prier; nor anyone else

who was with him that day, they didn't come back and

talk to you about this sample after they took 1t?

A, No. T did not stay with them all the time.
No.
Q. Could you please tﬁrn to Exhibit 16, please.

Do you see the date on this letter?
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A. July the 2nd, 2003.

Q. in general, do ydu know what this letter is
in.regard to?

A. Just a letter confirming tﬁat they did the
on-site assessment.

2. And I believe it gives the name of the
people who were there. And for purposes éf our court

reporter, do you see the name oD the second iline?

A. Yes.

Q.‘ Is that Ken Hessenius?

A. Yeg, I do.

Q. Is that the person you were Speéking about?

A. Yes.

Q.  And the other petson with them, is that Rick
Martens? |

A. Yes.

Q. What did you do after you reé@ived this

letter? Maybe I jumped ahead of myself there.
At the bottom of the first page and then
onto the next page, does it--does this letter

instruct you to do some things?

A. Yes.
Q. And what does it tell you to do?
A. To -contact an engineer or the NRCS. That's -

pretty'well it.

PETERSEN COURT REPORTERS .
317 Sixth Avenue, Suite 606
Des Moines, IA 50309-4155

(515) 243-6596




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

1421

Q. and what did you do?

A. I went to the NRCS.

Q. Why did.you do that?

Al Becatse I was ﬁdld there was money available

to help put these facilities in.

0. Who did you talk to at NRCS?

A. 'J@rry Sindt.

Q. And what did you talk to Jerry about?
A. If I could get EQI?'money, and.if they

nad--I'm trying to think of the right
word--capabilities of doing the engineering plan for
my structures.

Q. And what did he say?

A, Yes.
Q. pid you talk with Jerry about any type of

system other than using structures? ‘

A. Altex&at}ve technology.

Q. Had you heard about those at the time you
went‘to talk to Jerry?

A, ] heard about them in a meeting. I go to a
1ot of meetings at the Iowa Cattlemen's. I'm a
member of the Iowa Cattlemen's, and it was brought
up, and theliowa Cattlemen's wés also behind it and

pushing it, and I thought the south side of my feed

yard woula be perfect for alternative technology.
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Q. What were the advantages of alternative
technology?
A, Less monéy, and you don't have to pump all

that water, that irrigation system.

Q. Okay. Could you please turn to ﬁxhibit 17.
What is the date on this letter?

A, February 23rd, 2004.

Q. So td kind of put things in perspective, the
last exhibit was dated July 2nd, 2003. S0 we're--
what are we? Roughly six,‘eight'months later,

something like that?

A. Yes.
Q.  What had been going on in the meantime?
A. I'd been talking to Jerry, acguiring EQIP

money, alterhative,technology, and Jerry said--kind

of knew how I felt. He said, "We'll take care of it.

We'll get it going."”

Q. Then comes February 23zd, 2004, and you
receive this letter.. Would you read the subject line
for us.

A - "Failure to submit reguested infbrmation,
Woodbury County, Facility No. 61003." And then in

bold print "Notice of violation."
0. What did you do when you received this

letter?
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A. Contacted Mr. Sindt with the NRCS.
Q. And what did you talk with him about?
A. We got to do something about this.

'MR. BREEDLOVE: Objection, Your Honor. _This

is calling for hearsay.

THE ADMINISTRATIVE LAW JUDGE: Qverruiéd;

A. I talked to Jérry and said, "We got to get
going. We got to push hard.” |
BY MR. McAFEE:

Q. Okay. Let's go to Exhibit 18, please. Back
to——you said you talked to Serry and said, "We need
to get going.“l.What did Jerry say?

MR. BREEDLOVE: Objection. Hearsay.

THE AﬁMINISTRATIVE‘LAW_JUDGE:. Yoﬁrli_be
able to deal withrthat. You can call.this witness,
Mr.‘Sindtr~was he a witness? No, Mr. 8indt was not.

Anyway, on rebuttal you can do that, and you can ask

him guestions on cross-—examination. "I'm going to

aliow this‘question.
So ask your guestion, counsel.
A. Repeat the guestion.
BY MR. McAFEE:
Q. Well, Mr. Vos, what I am trying to get at
here is yoﬁr dialogue with Mr. Sindt, and you

indicated you asked him to get going, take care of
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it. 1Is that what you're saying?

A. Yes.

Q. And did he agree?

A. Yes;

Q. Okay. Now we're to Exhibit 18. What's the

date on this letter?
‘~A. April 6th, 2004.
THE ADMINESTRATIVE.LAW JUDGE: Do you mean
Exhibit 18 we're on?
MR. McAFEE: Yeah, Complainant's Exhibit 18.
THE ADMINISTRATEVE LAW JUDGE: 187
THE WITNESS: The letter from the NRCS
office.
THE ADMINISTRATIVE LAW JUDGE: bkay. Thank
you. I had just méved ahead. I'm sorry. Go ahéad.
MR. McAFEE: Thank you, Your Honor.
BY MR. MéAFEE: | |

‘Q.. Mr. Vés, what is this letter?

A. This letter is a letter that Jerry drew up
and sent it off to DNR, and--you want me to read the
whole letter?

Q. Oh, no. Well-—--

A. It explains to them they're trying to get
all this done, and the first five words is~-I'm going

to read--"I1f is high time 1T provide.ﬁ And then the
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last six or seven words at the end of the letter, "I
am also learning as we go."
Q. What does that mean to you?
A. Well, at the time that I was in the office,

at the NRCS office, this was--this Iowa Plan and the

BOIP money, this was all new for the NRCS office.

And this ITowa Plénm~and it was backlogging, and I
don't want to use the word "overwhelmed," but they
were very, very; very busy, and a lot of the rules
were blurry or gray from the DNR.

0. Let's go to Exhibit 19, please. And What is
ﬁhis? Maybe I should start with, Mr. Vos, read the
heading on éhis Iett@r, the subject.

A. | April 27th, 2004, and this is to me,

Mr. Lowell Vos. "Subject: Fallure to submit
complete plan of action, Facility No. 61003, Woodbury
County."

| Q. If you would, just tell me, or read it if
you need to, but the first couple 0of lines, what does

that refer to?

A, Plan of action.

Q. Okay. rAnd is it referring to Exhibit 187
A. Yes.

Q. Téll us hbw you know that.

A T believe the record shows that.the.firsi
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plan of acticn was incoﬁplet@,.and this letter here
from the NRCS office from Jerry Sindt, he didn't
provide all the information, and that's about all T
can say.

Q. So 1t :efers to this letter, refers to April

6th, 2004. on that date your plan of action was

received and reviewed; is that right?

A, I believe that is correct.

Q. And iskthatlthe same daté that is on Exhibit
18, the letter from NRCS?

A. .‘R@peat th@‘question,

0. This letter from DNR to you states that‘on
April 6th, 2004, your plan of action was recelived agd
reviewed, and then goes on to say that it was
incomplete. Is that date that they are referring to
as the plan of action, is that the'séme déte as the
lefter from NRCS thdt‘was Exﬂibit i87

A. I didn't heér you on your date. Didn't you
say 1t was April fthe 8th?

THE ADMINISTRATIVE LAW JUDGE: How about
this: If you look at Exhibit 18, sir--

THE WITNESS: Eighteen? |

THE ADMINISTRATIVE LAW JUDGE: Yeah. That's
the letter to you from Jerry Sindt. Are you on 187

THE WITNESS: Yes.
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THE ADMINISTRATIVE LAW JUDGE: That's the
one whére it says, "ngl, it's ﬁigh time."
| THE WITNESS: Yes.

THE ADMINISTRATIVE LAW JUDGE: What's the
date on that letter? |

lTHE WITNESS: April 6, 2004.

THE ADMENISTRATIVE LAW JUDGE: Is that the
same date that's on the next exhibit, Exhibit 187

THE WITNESS: No.

THE ADMINISTRATIVE LAW JUDGE: Well, on
Exhibit 19--you have that in front of you? That's
April 27th, right?

| THE WITNESS: Yes.

THE ADMINISTRATIVE LAW JUDGE: You see in

the paragraph it says, "A complete plan of action was

to be submitted"?
THE WITNESS: Yes.
THE ADMINISTRATIVE LAW JUDGE: Next line--
THE WITNESS: . April 6, 2004.
THE ADMINISTRATIVE LAW JUDGE: Isn't that
the same date as that previous letter?
THE WITNESS: Yes. I'm sorry about that.
THE ADMINISTRATIVE LAW JUDGE: That's all

right.
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BY MR. McAFEE:

Q. What did you do when you‘feceive@ this April
27, 2004, letter from DNR?

A, Went back to taik to Jerry at £he NRCS.

Q. Let's move to Exhibit ZO! Do you recoghize
this exhibit?

A. Yes.

Q. Go to the second page of this exhibit. Is
thét your signature?

A. Yes.

Qh‘ And whatAis the date?

A. 6-10-04., |

Q. And then if you go to the next
pagew—éctualiy there's two more paées.. Do you see
thoge? | |

A. Yes.

Q. Is it your understanding this is a plan of
action?

A, Yes.

Q. Now, you signed'this.‘ Do you remember, did

yvou send fhis-in to DNR, or did NRCS do it for you?
A.  NRCS did it.
Q. .Ahd‘go to--down at the bdttﬁm_where it says
page‘24 of 27 of this exhibit.

A. . Yes.'
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0. "And who is it signed by on behalf of NRCS?

A. Charles Slocum.

Q. Had you met Charles?

A. Yes .

0. How had yéu met him?

A. He was out at the farm, at the feedlot?

0. Was he acting as your engineer?

A Yes.

Q. Wére you aware Gf.these dateg--I'm sorry.

Above Chérles"signatﬁre there's a series of

dates there. Do you see those?

A. Yes.

Q. Were you aware of those dates‘when he

submitted this?

A.  Not for sure.

Q. But, of course, you did éign it; right?

A. No.

Q. Okay. Mr; Vos, you did sign the form, which

ié.pagelzz of 27; is that right?

A. That is correct.

Q. Let's go to Complainant's Exhibit'21;
Before we get to this one--1 guess I got‘a iittle
ahead of myself;wwe need to back up a little bit.
The plan of action, the document we just looked at,

your signature was June 10, 2004; right?
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Yes.

- And you wefe‘working with Charles Slocum as

your engineer?

A.

Q.

And Jerry 3Sindt.

Okay. At some point did you start working

with a different engineer?

A.

0.

him?

A
NRCS.élso
handle it

Q.
with Brad

A,

Q.

July '04;

Yes.
and who was that?
Brad Woerner with Eisenbraun Engineering.

Do you know why you started Working with

Because NRCS wasn't getting it done, and
said they were overloaded, they couldn't

all, and they wanted to sublet work out.

Okay. Do you remember when you first met

Woerner?

I want to say it was'July.

do could we say it was about this same time?
Yeah.

Okay.’ And did he come out To your feédlot?
Yes, he did.

THE.ADMINISTRATIVE LAW JUDGE: + 5o this is

ié that right?

THE WITNESS: Yes.
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BY MR. McAFEEL:

0. Now we (o tolExhibit 21; which I already had
you turn to. Read the subject line of this exhibit;

A, "ﬁian of action approval for open feedlot
manure control_syste;"—w |

0. Mr. Vos, I don't mean to interrupt, but we
don't have to read the Woodbury County and ID numper.

THE ADMINISTRATIVE LAW JUDGE: Which exhibit

are we on?

MR. McAFEE: Exhibit 21.
BY MR. MCAFEE:
Q. This exhibit tells you thaﬁ the pian of
action that was submitted with your signature of June

10 has been approved, and this is in August; is that

right?
A. Yes.
Q.  So, what happens then?'
Al I believe, as it says down below in the

letter there, Charles Slocum--it was subletted out fc
Fisenbraun. NRCS was taking care oflthe details.

Q. = So is it your understanding both Brad
Woerner and NRCS were working on i1it?

A, Yes.

Q. Now we need to jump ahead just a little bit

here. Go to Complainant's Exhibit No. 23. Now,
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we're not going Eb, at least for purposes of my
questlons to you, we're not going to go through thls
This is the EPA's inspection form when th@y were
there several years later. But could you go further
pack in that exhibit and there's a series of pages,

27 pages, and I'd like you to go to page 4 of 27.

A. Yes.

Q. Do you have that there?

A. Yes.

0. Could you tell--do you see a date on that

exhibit?

A, The 6th day of October, 2004.
Q.. And do you know what this 1s7?
A. That is a proof of publication that you have

to o to the post office--for example, it has a
bulletin board, and you put this for public--for
people to read, and if there's any complaints,'they

have a time--you know, that's what it's for.

Q. Did you actually do that?
A. Yes, I did.
0. And I believe--it appears this exhibit is

where it was published in--is that your local
newspaper, Kingsley News-Times?
A. Yes. -

o. Was this regarding an NPDES permit?
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A. . Yes.

Q. Do you know whb prepared this notice for you
ro take there? Was it NRCS or was it Brad Woerner?

A. I don't remember.

Q. Okéy. Let's go back now to Exhibit 22.
Could you give us the daté on this exhibit?

A. April 28th, 2005.

Q. Now, Mr. Vos, ﬁheré‘s heen a fair amount of
téstimony regarding this exhibit during this hearing,
but could you read to us the'subﬁect line? And,

again, we don't need the facility D number or the

county.
A.  "Failure to meet submittal deadline for
final engineering plan. Notice of violation/

imminent termination.of participation in Iowa Plan."”

Q. Did you receive this letter?

A. Yes.

Q. 1t was by cortified mail, wasn't it?

A. Yes. It scared‘ﬁe. |

Q. What éid you doé

A. Contacted Jerry at the NRCS office.

0. Did you contact him, or did hewél think if

you look on page 2 of the letter, did he get a copy
also? Does 1t show that he received a copy?

A. Yes.
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Q. Did he contact you?
A. No.
Q. Ckay. You contacted him, and what did you

talk about?

A. I'm thinking about that last guestion. [
think Jerry did contact me.

Q. What did you tWé talk about? Whoever
contacted who, whatidid you talk about?
| A, We have tolget—~try harder and try to get
our permit in, our paperwork, and just get it done

because this letter was saying we were in violation.

Q. Okay. Okay. Did you talk to Brad Woerner
also?

A, Yes.

Q. And what did you talk to Brad about?

A. Time is of the essence.

Q. Now, Mr. Vos, up to this point, I believe

previous teStimony’and your testimony wiil show that

you had been considering an alternative technology

system.
A. Yes.
Q. What decision did you make after receiving

this lettex?
A. I was talking to Brad Woerner and he

suggested to forget about the alternative technology.
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The rules from DNR~-and I believe Ames was involved
with a éomputer mpdel doing this, and it was dragging
along and‘drégging along, and I said, "Forget about |
it and just go to the basin-type structure.”
Q. What was your understanding after receiving
this letter and talking to Jerry Sindt about who's

going to take care of things? .

A. Well, Jerry had been doing all this lining
up . I was of the underétanding Jerry toock care of 1t.
Q. Now, you received this letter April Z8th of

2005. Let's put this in a little bit of perspective

as far as the dates. How long was left in the Iowa
.Plan? |

A. I believe they say--I sdy April 1, 2006.

Q. Okay. 5oy what is that? Less than a yearn?

A. Uh~-huh.

0. Noﬁ, this letter tells you; I think--it's
been read into the record a number of timés. I don't

know that we need to do that again, but in the second
paragraph, doesn't it tell you you have 30 days to

get your engineering plan in?

A Yes, it does.
Q. Or you won't be in the Iowa Plan anymore?
A, I+'s in bold lettering in there, "If your

final engineering plan is not submitted within 30
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days of receipt of this letter your facility will no
longer be participating in the Iowa Plan"--
"parﬁicipant in the Iowa Plan."

Q. And did you and Jerry talk about that?

B. No, not a lot. We both received the letter. -
Time is of the essence, we got working on it, Jerry
did.

O. Then I believe Mr. Woernér, as your
engineer, testified they begén work that fall--that
summer-~the xecoﬁd.will show they.began work taking
soil borings, et cetera. And then, as we'll get
.to~—well, you've been present for the testimony,-and
is it your understanding that'a permit application
was'submitted in December of ZOOS?
| A, Correct. Yes,

Q. Now, in between there did youIGVer'hear
\anything back from DﬁR regérding this deadline?

A. No. | |

0. You would admit, December 2nd, 2005, is not
within 30 days of April 28, 2005; right?

| A, Yes.

Q. Okay. And was 1t your understanding you
were still in the Iowa Plan?

A. Yes.

Q. Why?
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A, I never received anything other than this
letter, nothing to verify, nothing--no other word

from the DNR.

Q. And were you moving forward?
A, Yes.
Q. Okay. Then we go to December of 2005. Your

permit application is submitted, and were you getting

| ready, then, to start construction when you received:

your permit?
. AL The plans were submitted by Brad Woerner in

December—~1 m not very good with the dates, but I

know the months~wDecember of 2005, and time is g01ng

on, and I'm wondering what happened to the
construction permit, which is supposed to be out
within 60 days.

So I call Brad. He said he will contact
somebody at the DNR, and he did, and they said they

were backlogged, a lot of pxessure not only from

“cattle, there was other confinements, and it would be

comlng and I was trying--the reason I was asking

_about that is December of 2005 we're g01ng into the

winter of 2005-2006, and if you put on 60 days, it
doesn't take a rocket scientist to know we're right
in the dead of winter, or maybe comlng out of 1t

And I talked to three construction people, anad they

PETERSEN COURT REPORTERS
317 Sixth Avenue, Suite 606
Des Moines, IA 50309-4155

(515) 243-6596




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

1438

were-~-1f I would get it right away, maybe we could

‘get started on it, or something, before the deadline.

Q. Whét happened?

A. ‘I.did not get the permit, constrﬁction
permit.

Q. Could you then turn to Exhibit 23, which

we'd looked at briefly before. Do you see what that
is?

A That is a report from Lorenzo Seﬁa and X.
Goschen, and he was the first witness thaf we had at
the beginning of the trial. He was at my site on
May--or April--just a minutemw3lsf, 2006.

0. Would that be the date there at the top,
first line of the actual form under "General
Information,"” and then the second box over where 1t

says "Inspection Date"?

A. That 1s correct.

0. What date is.that’égain?

A, 5-31~-06.

Q. Is that the first you had heard aboﬁt

anythlng, the status of your feedlot after submitting

your-~1"'m sorry--after talking to Brad about where

your permit was?

A. That is--yes.

Q. And you have not received it yet, then, had
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you?
A, Would you—-
Q. I'm sorry. I didn't say that very well. At

the time thig inspection was done at the end of May

of 2006, had you received your construction permit?

A. No.

Q. You were still waiting?
A, Yes.
Q. and then did you receive a COpPYy of this in

tﬁe mail, deo you remember?
A. I did, after he made the iﬁspection and went
home and then he put it altogether and sent it to me.’
Q. Nowp_you ultimétely did receive a

construction permit; right?

A. ‘Yes.

Q. When did you receive that?

A. I recelved it in Séptember, the first week
of September. I éan always remember that. The

Spencer Fair is on, but 1 think the record shows that

it was stamped in August sometime.

Q. Did vyvou talk to Brad.Woerner then?

A.‘ Yes.-

Q. And what did you ‘decide to do?

A. He suggested that it's a bad time of year to

start out with a project 1like that.
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0. And what do you mean by that? Being in the
winter? |

b, In winter, holés in the ground, snow, water.

Q. Mr. Voé, pefore we move on, looking back

at--as has been pointed out during this hearing, you
had several deadlines you missed?
L. Yes, I did.

Q. If you had it to do all over again, what

‘would you do differently, if anything?

A. As I hear all the testimony and I'm thinking
about this for six or seven days, I would not‘have
depended upon the NRCS as heavily as 1 did. I'm not
saying they did anything wrong. It was a big load.

THE ADMINISTRATIVé LAW JUDGE: I didn't hear
the last thing, sir.

THE WITNESS: I'm not saying they did
anything wrong. It was a big load.

THE ADMINISTRATIVE LAW JUDGLE: "Big load.”
That's what I didn't hear. i thought you said
bigelow.

THE WITNESS: I don't talk very pléin.

THE ADMINISTRATIVE LAW JUDGE: Big load.
Thanks.

MR. McAFEE: Your Honor, may we go off the

record for just a minute?
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THE ADMINISTRATIVE LAW JUDGE: Sure.

(Discussion off the record.).

THE ADMINISTRATIVE LAW JUDGE: BRack on the
record._ |

MR. McAFEE: May $ approach, Your_Honor?

THE ADMIN?STRATIVE LAW JUDGE: Yes, sir, Ofl
course.

MR. McAFEE: Thank you.
BY MR. McAFEE:

Q. Mr. Vos, I've just handed you what's been
marked at the bottom of thé page--or what stands for
Complainant's Exhibit 25. Can you tell me what that
isé |

A. January the 7th of 2007 I received this
letter froﬁ the EPA.

Q. What does it state on the right-hand sidé

about a third of the way down? It looks like a

captionl What does it say?
A. Proceediﬂgé, is that what you mean?
Q. 'No. On the right-hand side.
A. "Finding of viclation,,K order for

compliance.”
Q. Now, did this document come with Something
else in the mail?

A. Yes.
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MR. McAFEE: Your Honor, may I approach?

THE ADMINESTRATIVE LAW JUDGE: Yes, -of
course. Now, is this part of Exhibit .25, or what is
this, counsel?

MR. McAFEE: Your Honor, this was not part
of Exhibit 25 as part of the piehearing exchange, and
so I will discuss this, and then I Wili move for this
separately.

THE ADMINISTRATIVE LAW JUDGE: But it was
part.of the prehearing exchange you say?

MR. MCAFEE: ©No, it was not. It was not.
Exhibit 25 was part of the prehearing exchange. This
is a l@ttér that accompanied Exhibit 25, as ﬁhe
witness has testified to, but it‘was not part of the
prehearing exchange, so I will move gepdrately.

THE ADMINISTRATIVE LAW $UDGE: Sure. Okay.
BY MR. MCAFEE: |

Q. Mr. Vos, I've handed you a document that has
a date on it. What is the date on that document? ”
iIt's a letter.

THE ADMINES?RATIVE-LAW JUDGE: The_stamp's
in the top left. |

THE WITNESS: There's several. I was Jjust
reading.

A. That's January 2th or 19th, 2007, I think
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it's the.9th,’it must be. Is that what you mean?
BY MR. McAFEE: |
0. Yes, but could you read the numbers there?

Maybe that would help. It's a stamp, a little hard

to see.

L. J-a-n, it looks like a 19, 2007.

Q. Okay. Does that appeaf to be Januéry 19th,
20077 |

A. Yes.

Q. As you recall and as you. lock at these two

documents, did ybu reéeive them together?

Al Yes. |

Q. From the time that you received Exhibit 23,
which was the inspection report when EPA was there--
and T think you testified you received that

inspection report some--a short time later; 1s that

right?
A. Yes.
Q. From that time until you received these two

documents in the mail, had you heard anything from

EPA at all?

< AL No.
0.  And, again, you received these two documents
in the mail. I believe--the one marked January 19th,

2007, the letter, does it state on .there "Certified
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mail"?
A, Yes.

MR . McAFEE: Your Honor, I would first move
for admission of Complainant's Exhibit 25.

THE ADMINISTRATIVE LAW JUDGE:- Okay. And do
you want it, just.to'avoid confusion, do you want it
denominated as your exhibit, or CX-25? There
wasn't--there was no CX-205.

MR. MCAFEE: YQu're right. I should no£
move for admission of the.Complainant's exhibit.

THE ADMINISTRATIVE LAW JUDGE: What's your
last number? I had 17, but don't hold me to that.

MR. MCAFEE: T believe theré was an 18, Your
Ho§or. in fact, there was. You may not have a éopy
cf it yet, but there was an R-18, and we will--I have

the copy'here. T need to have copies made. So this

would be R-19. I would move for admission of rR-19,

which is the finding of violation and order for
compliance.
THE ADMINISTRATIVE LAW JSDGE: Okay.. R-19,
and that, previously, EPA has expressed no objection.
MR. BREEDLOVE: No objectibns, Your Honor.
THE ADMINISTRATIVE LAW JUDGE: Okay.

Respondent's Exhibit 19 is admitted.
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(Responéent’s Exhibit 1% was
received in evidence.)

MR. McAFEE: Then, Your Honor, I would also

méve for admission of the letter dated January 19,
2007, that the witness has testified he received with
the finding of violation, order for compliahce, and I
would move for admission of that as R-Z20.

MR. BREEDLOVE: ©No objections, Your Honor.
(Regspondent's Exhibit 20 was
received in evidence. )

BY MR. McAFEE:
0. Okay. Mr. Vos, could you take a look at
R~207? Do you have that?
A. Exhibit 207
THE ADMINISTRATIVE LAW JUDGE: Well, we just

named it. It's the January 19th letter, the

certified letter.

THE WITNESS: lYeS.

THE ADMINISTRAT?VE LAW JUDGE: Is that the
one you're referring to, counsel? |

MR. McCAFEE: Yes. I'm sorry. .

THE WITNESS: I hafe it.

THE ADMINISTRATIVE LAW JUDGE: This one
here, right?

THE WETNESS: Yes,
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BY MR. MCAFEE:
Q. Did you read this pretty closely when you

received it?

A, Yes.

Q. Was it upsetting?

A. Yes, it was for my wife and me. We gét our
mail at noon. I was in having dinner when we got it.

Q. On page 2 of this letter--1 know it may.have

been a while since you read it, but what was your
understanding of this letter?
A. 0f the first lettér, the notice of
administrative cdmpliance order letter?’ b
0. -Yes, Exhibit--the 5anuary 19, 2007,

certified mail letter.

A. Yes. What was the'question'about that?
0. What was your understanding thatathis letter
meant?

A. That T was in violation, and there was--I'm

trying to think of the correct word, but there was

going to be a violation against me, and EPA would
expect damages.

Q. Could you look at page 1 of the letter--

A. Yes.
Q. ~--the fourth paragraph. It would be the

bottom paragraph on that page.
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A. Yes.

Q. Andg I want you to start with the second
sentence, and I would like to have you read--1
believe it's the next two sentences.

THE ADMINISTRATIVE LAW JUDGE: And do you
mean beginning at the second éentence there, counsel,
"The Towa Plan created a five-year™?

MR. McAFEE: Yes, please.

THE ADMINISTRATIVE LAW JUDGE: Do you see
wberethe is? | |

THE WITNESS: Yes.

THE'ADMINISfRATIVE LAW JUDGE: Read fhose
two sentences, did you say? ‘

MR. McAFEE: Yes.

A. "The Towa Plan created a five-year amnesty
program in 2001 that provided facilities like yours
an opportunity to come into compliance without the
imminent threat of énforcemgnt by EPA and the Iowa
DNR. You ?articipated in the TIowa Plan, however
because of your failures to meet deadlines, you were
unable'to cbtain an NPDES permif'and'install.adequate
controls by the end of the Towa Plan, April 1, 20067"

Q. Mr. Vos, you've been present, of course,

during these proceedings. And have you heard

testimony from various witnesses, including the Iowa
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DNR, fhat you were kicked out df the Iowa Flan? Have
yeﬁ heard that testimony?
A, Yes.

Q. Well, when did you first learn, or have any

knowledge that anvone was telling--taking the

positioh that you were kicked out of the Iowa Plan?

A. Sitting by you by the counsel table.

THE ADMINISTRATIVE LAW JUDGE; You mean .
during_this'hearing? |

THE.WiTNESS: ves.

THE ADMENISTRRT}VE LAW JUDGE: QOkay.
BY MR. McAFEE: |

Q. And when you r@ceived‘this letter, did this
indicate to you that—~th@ Towa Plan waslover; right?

A, Yes.

Q.  But did this letter give you any idea that
you had been kicked out of the Towa Plan before it
was. over? |

‘AL According to tha£ sentence that I jus£ read,
the Iowa Plan, Aprii 1, 2006.

Q. And the EPA inspected you on May 3lst, 2G06,

as you've testified?

A, Yes.
THE ADMINISTRATIVE LAW JUDGE: Counsel,

let's go off the record.
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(Discussion off the record.)

{8hort breék.)

THE ADMINISTRATEVE LAW JUDGE: _Let's go back
on the record. ‘

MR. McAFEE: Thank you, Your Honor.

Your Honor, I'd now like to use with the
witness, and-~1'd 1ik@ to have the witness take a
ldok at what has been ﬁarked as C-28 Pollard, photo

16 Ms.

MR. McAFEE: May I approach, Your Honor?

THE ADMINISTRATIVE LAW JUDGE: Yeg. Of
course.

MR . McAFEE: May we go off the record a
minute? |

THE ADMINISTRATIVE LA@ JUDGE: Sure. We;f@
offlth@ recbrd.

(Discuséiﬁn off the record.)

THE ADMINISTRATIVE LAW.JUDGE: Back on the
recOfd. And we'are looking at C-28 Pollard. Of -
course there's lots of C-28 Pollard. This is photo
16 MS? |

MR. McAFER: fés, Your Honor.

BY MR. McAFEE:
Q. Mr. Vos, have you located what has been

designated C-28 Pollard, photo 16 MS?
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A; Yes.
Q; and, Mr. Vos, I have it on.the LitePro. You
may look for it in youf exhibit becok for witﬁesses.
Do you see 1in the upper right-hand corner—ﬁfirst‘of
all, what is this a photo 0£7?
A. It‘é a pictﬁre of the south side of my

feedlot directly below pen 3--

Q. And--
A, ~—which 4s empty.
Q. And you did not take this photo; is that

correct?

A.‘ That is correct.

Q. And is it yoﬁr understanding from being
present during the testimony that this photo was
taken by--well, 1t was raken--first of "all, 1is there
a date on it?

A. 3-11, 2008.

Q. And is it your understanding that
Mr. Pollard took this photo?

A That is my understanding.

0. Now, in the upp@rlrightfhénd-corner there is
a circle that the record will reflect that
Mr. Pollard drew, and he put the letters "MS" néxi to
it.‘ Dé you see that?

A. Yes.
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Q. .And the testimony,.as I recall 1lt, was that.

Mr. Pollard indicated that was a manuf@ stockpile.
Is that what you recall?

THE ADMINISTRATIVE LAW JUDGE: ‘You said you
recall him saying? |

MR. McAFEE: Yes.

THE ADMINISTRATIVE LAW JUDGE: Okavy. Is
that what you recall he said?

THE WITNESS: Ts that what I recall Stephen
said?

BY MR. McAFEE:

Q. Yes.
A. Yes.
0. Do you, looking at this photo, can you tell

us what vyou believe that is?

A. That is my dirt stockpile thaf we use all

the time when we're scraping yards. Dirt comes along
when we'rée scraping yards. We have to have fresh

dirt, and we're always making sure the yard is

‘manicuréd. The better shape the yardé, and smooth,
the better the box scraper works. That is dirt, not
manure.

Q. Thank you.’

MR, MCAFEE: Your Honor, may I approach?

THE ADMINISTRATIVE LAW JUDGE: Yes.
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Bf MR. McAFEE:
Q. ﬁr. Vos, could you, in the notebooks there,
could you please find Exhibit 43, Complainant}s
Exhibit 43.
MR. McAFEE: May 1 apprecach, Your Honox?
THE ADMINISTRATIVE LAW JUDGE: Yes.
BY MR. McAFEE: |
Q. And in that exhibit, Mr. Vos, would you

please~-there's a--well, there are numbers on the

lower right-hand corner. And would you go to, sSay,

page 297
A. Yes.
Q. Have you had a chance to review this series

of pictures that came with this report--well, as you
can see from the date they were taken, they're dated

the same day as your ilnspection by EPA;-May 3lst,

2006, and taken by Lorenzo Sena . Do you see that?
A. Yes.
0. My gquestion 1is, there's a series of photos

"here that deal with your field to the south of your

feedlot, and I just want to make sure--there's been
testimony to this effect, that you--that any rill or
erosional feature or gully, drainage pathway,
whatever it's beén called throughout these

proceedings, as you see it in these photos, you farm
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~-T'11 use the term--farm through that?

A S Yes.

Q. | Do you do that on a yearly bésis?

A, Yes.

Q. Now, there hay*— Do you ever do any woﬁk to

that area to reshape 1it, or anything?
A. - Sometimes we.shape them a little biﬁ with a
box scraper.
| 0. And that term you just used was what?
A. Box scraper.

MR. MCAFEE: Your Honor, I have no further
gquestions at this timé.

THE ADMiNESTRAiIVE LAW JUDGE: Okay. Ready?

MR. BREEDLQVE: Jusﬁ one moment.

THE ADMINISTRATIVE LAW JUDGE: Sure. While
he's getting‘ready, just to. save sonme time, T'd like
to ask you a couple of guestions, Mr. Vos, okay?

THE WITNESS: Okay. |

THE ADMINISTRATIVE LAW JUDGE: I preface

these guestions for you not to take offense. I have
my reasons for wanting to ask these guestions. All

right?
THE WITNESS: Okay.
THE ADMINISTRATIVE LAW JUDGE: Very simple.

Can you. tell me about what your educational
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background is? How far did yéu go in your schooling? |
THE WITNESS: High school; 12 years.

THE ADMINISTRATIVE LAW JUDGE: Twelve years.
So you have no college degree?

| THE WITNESS: That is correct.

THE ADMINISTRATIVE LAW JUDGE: Do you have
any degree in accounting?

THE WITNESS: No.

THE ADMINISTRATIVE LAW JUDGE: It's just
high school? |

THE WITNESS: Yes.

THE ADMINISTRATIVE LAW JUDGE: By the way,

‘that's the reason 1 said that, I prefaced that. You

should not take that as demeaning at all. I just
wanted to know what your background was, okay?

THE WITNESS: Yes. |

THE ADMINISTRATIVE LAW JUDGE: I have a lot
of respect for you. |

Counsel, are.you ready now?

MR. BREEDLOVE: Yes, Your Honor, we are.

THE ADMINISTRATIVE LAW JUDGE: Go ahead.
Who is doing 1it?

MR. BREEDLOVE: I am.

THE ADMINISTRATIVE LAW JUDGE: Go ahead,

Mr. Breedlove.
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CROSS-EXAMINATION

BY MR. BREEDLOVE:

Q. Mr. Vos, just a few short gquestions here.
T'm interested in sone of your cattle counts. In
2002, how many cattle did you have present?

A. In 20027

THE ADMINISTRATIVE LAW‘JUDGE: 'If you don't

know, you can say that, but you <an gi&e us an
estimate. Tell us‘how sure you are, too.

A; A couple thousand.

'BY MR. BREEDLOVE:

Q. 2003, how many cattle? Just estimates is

what I'm curiocus about.

A, 7 On that June report I said 1,500,

Q. 20047

A.. " Two thousand.

Q. And 20057

A. Twenty-one or twenty-two hundred.

Q "You might guess the.next one. 20067,

A. 2006, that's when I pelieve it says on that

report--1 said to Lorenzo 2,200,

Q. - Andrtheh in 2007 you reduced cattle; is that
correct?

A. .On the 19th;

0.  19th of what month?
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A, February.
Q. What did you reduce down to?
A. Below a thousand, then I went clear Lo

empty, and then I put some cattle back in--not guite
émpty. In March of 2008 when Steve was out there, 1
believe T had 90 head.
Q. So correct me if I'm wrong, February 19th,
2007, you droppéd pelow a thousand head; correct?
A. (No audible response.] |
TEE ADMINISTRATIVE LAW JUDGE: You have tb
say--did you say yes?
AL Yes.
MR. BREEDLOVE: No further questions, Your
Honocr.
THE ADMINISTRATIVE LAW JUDGE: Arything for
you, Mr. MchAfee? | |
MR. McAFEE: No, Yoﬁr Honor.
THE ADMZNISTRATIVE.LAW JUDGE: Okay.
Mr. Vos, you can step down, and thank you for your
testimony, sir.
- THE WITNESS: Thank you.
(Witness excused.)
THE ADMINISTRATIVE LAW JUDGE: 5o Qe will
have some.tim@, then, to talk -about scheduling

instead of doing it in a conference call--oh, unless
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EPA has rebuttal téstimony.

‘MR. RYAN: No, Ypur Honor, we have no
rebuttal testimony.

THE ADMENISTRATIVE.XAW JUDGE: . So it's failr
to state, is it not--I want each counsel to express
this—~tha£ each side now rests?

ME. RYAN: Yes,.Your Hoﬁor, EPA rests.

MR.AMCAFEE:. Yes, Your Honor, the Respondent
rests. |

THE ADMINISTRATIVE LAW JUDGE: Ckay. ALl
right. Then let's talk a little bit about
scheduling. Just for. your ben@fit,rthe way this
thing works, I think I alluded to it at the beginning
of the hearing, we assume that you'll have your
transcripts in a couple of weeks. Is that the way it
works, Counsel Breedlofe? |

MR. BREEDLOVE: I beiievé SO.

THE ADMINISTRATIVE LAW JUDGE: = And so we're
talking about--let's be consérvative here, and let's

say that you'll certainly have them by Cctober 10th,

right?

MR. BREEDLOVE: Yes, sir.

THE ADMINISTRATIVE LAW JUDGE: S50 that's
when we start the clock running. What I'd like to do

is-~T'm asking for trouble for myself, but I would
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like to try and get this decision out.before the end
of the year, which is quicker than it usually
happens, frankly, but I would like to try and do
that.

So working fﬁom October‘lOth——ahd if counsel
has things like pre-planned vacationé, or'other
caséé, other trials scheduled, you know,Athat woulid
be factors that you would take into account in
telling me when you-can reasonably come up with your
initiai briefs; The initial briefs, they'll be filea
simultaneously, as I regquire them. I don't have them
seriatim. So both si&eS‘submit them at the same
time, and X number of weeks after that you submit
reply briefs, response briefs.

So what 1s reasonable? Do you want to speak

to that? We're talking about working from the 10th,

so start that week on the 12th. How many weeks
before you can come up with your—mtealizing that we
had nearly six days §f ﬁestimony, all but 45 minutes
of six days. Do you have aﬁy thoughts on this,
MrylMéAfee, whiie théy‘te working on their
caléulators?

MR. RYAN: We're working on our calendar.

"THE ADMINISTRATIVE LAW JUDGE: Calendar.

MR. MCAFEE: As am I.
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MR. BREEDLOVE: The first thing that comes
to mind is Mr. McAfee and I are both scheduled for
another ﬁearing on December 9th on another feedlot
matter in front of you. |
THE ADMINISTRATIVE LAW JUDGE ¢+ Terrifié.
I'd hoped to come back. I really like Des Moines..
If I were a lot younger--but I'm not, unfortunately.
1 was minding my own business and T got old. 1
wasn't bothefing anybody, and I'11 be 59 in Januéry.

MR. BREEDLOVE: I guess, Your Honor--1'11 go

‘Ffirst. In light of the fact that we do have another

heafin§ scheduled for the first part of December,
ﬁhat Octocber 10tﬁ day, I'dqlike at least a month to
try to put something together.. There will be a lot
of conflicts.

THE ADMINISTRATIVE LAW JUDGE: By the way,
the name of the hearing, is that Acerno {phonetic}?
MR. BREEDLOVE: No, Your Honor.

THE ADMINISTRATIVE LAW JU@GE: On "‘this
calendar—--I have a hearing date set?

MR. BREEDLOVE: December 9, Your Honor,
Poverty Ndb Farms, Incorporated. |

THFE ADMINISTRATIVE LAW JUDGE: I‘do have it

written here. I'm sorry. Yeés, December 9th. And

how many days did we allow for that?  Just three,
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right?
MR. BREEDLOVE: There's less issues, Your
Honor. |

THE ADMINISTRATIVE LAW JUDGE: Yes, and I

‘did write it down. okay. Fine. Three days. You

could certainly get in your initial brief before
that; right?

MR. BREEDLOVE: I'm sorry; Your Honor?

.THE ADMINISTRATIVE LAW JUDGE: Initial bﬁief
can certainly be in? |

MR. BREEDLOVE: brior to the hearing?

THE ADMINISTRATIVE LAW JUDGE: Yes.

MR. BREEDLOVE: Yeg, Your Honér.

THE ADMINISTRATIVE LAW JUDGE: Give me a
day. |

MR. BREEDLOVE: I was shooting for a month.
November 10th, that would be bne month after we
receive the transcripts.

THE ADMINISTRATIVE LAW JUDGE: How does that
sound? Sound right?

MR. McAFEE: Yes,'Your Honor, that sounds
good. I.haﬁe a jury trial scheduled on a nuisance
cése on ﬁovemb@r 18th, sc, yeah--1 just tell vou that
so-~that probably affects me more on the reply

briefs, put T'm fine with November 10th. That's =a
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Monday, correct--or whatever the date the Court
chooses & month out.
‘THE ADMINISTRATIVE LAW JUDGE: Wé'll have it

due-~-and that will mean that you send it to me FedEx

or UPS, or whatever. T+ will be postmarked, at
least, on that date. Then you know you have to seﬁd
a copy to the regional hearing clerk. You know about

that drill--

MR. McAFEE: Yes,

THE ADMINISTRATIVE LAW JUDGE: F—pursuaﬁt to
the procedural.rule?' Okay -

T take back my promise of getting a decision

out before the end of the year. Obviously, because

we're talking about--being fair to EPA and toO counsel

for Mr. Vos, and allowing for the trials that
sre-—-that follow the November 10th date, and then
there's that holiday season, as they call it, that's
what‘we'have to deécribe it as, it's a holiday‘season
that week, and then_ther@'s New Year's-—-so I'm quite
willing t&\have these briefs due on ﬁecember'29th,
that would be the reply briefs. So you just won't
get the decision as soon. As,you understand, you get
them in later, you'get your decision later. You
could make it the 5th of January, or the 29th.  How

do either of-those'sound?
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MR. BREEDLOVE: I would prefer to have it
after the New Year, if.we could.

THE ADMINISTRATIVE LAW JUDGE: I would
suspect Mr. McAfee aoesn‘t have a problem with that.

MR. McAFF: ‘That would be fine, Your Honor.

THE ADMINISTRATIVE LAW JUDGE: All right;
So we're talking about January Sth, right?

MR. MéAFEE: Yes. What day of the‘week?

THE ADMINISTRATIVE LAW JUDGE: That's a
Monday. Okay. So that takes care of that, and I
know it's hard to wait a long time for a decision,
and th@re's a2 lot of things I can do in the meantime,
and I will.

Now, let me just give a few thoughts about
the way I like this done. First of all, I do read
thé briefs closely, but it does no good on either
side if the-reply brief is just a rehash of what wés
said in the initial brief. |

I do want you to.be détailed, I do want.you
to tell me everything you need to tell me, but don}t
tell me twice. Just cite in the reply brief, if you
feel that it's already been stated, just refer me
back to that, okay?

So the waylit‘s’supposed to work, ideally,

is the response briefs/reply briefs, they should
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address subjects brought up in the initial briefs
that you take issue withj right? That's what it
should be about. 0Okay.

Now, so that's--I"ll just give you a few
thoughts about what will be helpful to me. How can I
express thls’> I'm reasonably sharp, you Know, but‘I
still want you folks to connect the dots If there's
something that's obvious, but important, dbn‘t ieavé'
it unstated and assume that, "Oh, he'll‘know that."
There's no harm in telling me even the most basic
things. .I won't be of fended by that, okay?

Now, I have a few random thoughts to say

"about this. During the course of the hearing--first

of all, I aséume t+hat it's still Mr. McAfee's
position that, as you said, if 1 recall correctly in
&our opéning statement,.this cése is really about, in
terms of the Respond@nt s perspectlve;—well Ca couple
of things.. One 1s your position that the—wthere was
no cempliance due until 7-31-07. That was
the~—Resp0ndeﬁt éoﬁtends the effective date of the
regulatlon was actually 7-31-2007.

MR. MCA?EE; Yes, Your Honor, and as I
stated in my opening, that date was subsequently
extehded, after 1 wrote my answer, tq February of fO9

by EPA regulatidn.
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THE ADMINISTRATIVE LAW JUDGE: Okay. I
consider that an impbrﬁant issue, and_I want yeu to
extensively brief that. Okay? |

Now, apart from that issue, there's the
question of--1if we put that aside, the guestion is,
from the Respondent's perspectiﬁe, and that's ﬁithout
at all denigrating this other issue, because they're
not mutually exclusive, they‘fe not mutually
exClusivé, the Respondent's position, as 1 anderstand
it, 1is the only thing they're really fighfing about
in terms of what we dealt with in the evidence here
i¢ whether EPA met its purden of proof and in fact

showed that pollutants traveled from Mr. Vos' feedlot

"to waters of the‘United States. If I'm wrong about

that, tell me now, Mr. MéAfe@.

MR. McAFEE: You are not wrong about that,
Your Honor.

THE ADMINTISTRATIVE LAW JUDGE: Okay. And
that means under the applicable burden of proof that
EPA faces, that it must be on the basis of the
preponderance of the reliable/credible evidence of
record. It isn't just the preponderance of the
evidence. It's always subsumed it has to be reliable
and credibl@ evidence of record.

Now, a few other random thoughts. I didn't
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‘have time to order these--ny nature, probably yours,

too, would be to have a linear sort of discussion, so
these don't follow that logical pattern; okay? Thése‘
are things that I'm thinkiné about‘because I don't
like to play--I'm pretty open aboﬁt gsome of my
thoughts. So you have the opportunity,'based upon
what 1 express, fo tell me that I'm in left field, or
maybe even in the stands, okay? Bﬁt IT'm still |
putting the cards up in terms of some of my
impressions about the case, and that's meant for the
benefit of both sides.

One point that I would like EPA to .address,
and Respondenf as well, is absent modelling, absent

my accepting modelling, the modelling in this

'testimony, does EPA concede that 1t has no case”? In

other words, 1is that a critical element of EPA's
case? And if it's not a critical element, you'll
have to explain to me, if I reject the modelling, how
it is‘that EPA pfoved its case even without the
modelling, all right?

Remember, we talked about the importance of -
case law. If there's any out there where other
courts in any forum relevant to this, though, to
issues of~-Clean Water Act issues, NPDES permits, and

so forth, other courts have recognized models, and
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even better,‘if possible, these models, but not
necessarily just these models, as probative for the
purpose for which EPA used these models, that is as
enforcement tools to show--not for plannipg purposes,
not for the'other_puxposes that these various models
we heard testimony about were uséd for, but in fact
for the purpose of showing that that is a'reliablé

indicator of a violation, all right? So I'l1 depend

'upon you to do some good research for that on me--for

me . Excuse me.

MR. RYAN: 1've actualiy tried such a case,
Your Honor, so that's easy. | |

THE ADMINISTRATIVE LAW JUDGE: Okay. But-
that may not be the only case out there. Who was it
in front of? |

MR. RYAN: Judge Biro.

THE ADMINISTRATIVE LAW JUDGE: Of course
you '11 note if that's on appeal to the EAB.

MR. RYAN: It's on appeal to the Elghth
Circuit right now, but not on that issue, on a
separate iséue. |

| THE ADMINISTRATIVE LAW JUDGE: Another

notatlon T have is for any given piece of evidence
that is important, be sure you ‘connect the dots

between exhibilts, tests, reports, and then the
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conclusions t+hat one must-~each side will advocate
that I should follow from that, all right?

and I also take it--this is another

observation that I noted--1is that apparently it's

'Respondent's position that the Respondent did not

meet the letter--and’'l don't mean the letters, the

words, but I mean in the figurative seﬁse——the letter

’of the Towa Plan's deadlines, put that the IDNR's

actions subseqﬁ@ntly spoke louder than the literal
words in their letters. T take it that's one of the
positions. So you'll then, 1f this is Respondent's
perspective, you will trace thrbugh how the actions
spoke louderxr than the words, 1f the Woras aie

literally construed +o mean what they appeared to

mean.

vou're looking perplexed, Mr. Pollard.

Another thought I had that I would like the
parties to address is—--but I noted this in particular
with the Respondent4—what would the Respondent have
me do? Would I draw no iﬁf@rénces, no réasonable

deductions from the modelling ever in a case of

discharge, as evidence of discharge? Or is it, as I

suspect Resporident’s position, that modelling by

“itaelf never suffices, that you have to do some sort

of actual testing? T hope it's not Respondent's
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position that EPA would have to camp out, as
Mr. Ryan's guestion suggested to one of the witnesses
teday. |

But my more fundamental gquestion is, I
guess, whether modelling ever, by itself,.establish@s
violation, or just in this instance as appliéd here, -
because of the fundam@ntai inapplicabiiity of the
modelling, coupled with the iack of actual tésting_of
any sort.

- You know, it does seem tO me, frankly--this
is, again,. giving you window go my thoughts--it seems .

to me testing would not have been that onerous on the

part of EPA, and that if EPA had just qone.thfough

the testing on:ohe particulaf day, and those results
shéwed reliably that pollufants traveled from the
feedlot to the unnamed triﬁutary, and they were
measured, thét they wére there, I could. deduce all
klnds of thlngs from that on other days because I'd
have that one conérete instance to lnstruct me  about
it.‘ T think I'd be in a position where I could make
inferences reasonably'if I had that hard evidence.
And my recollection is that we don't have that. 5o
that's another thoughﬁ that I had about the case.

and, of course, 1 nope that with the very

lengthy references to the different modelling that
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was used in this case, that if there is some
publication by the authors, or analysis -in some other
source that definitively states that thege models are
intended for planning purposes, that that's their
intent and bbjectives, +hen whatever side comes up
with thatw;or if it.says they're used for enforcement
purposes, to take the EPA's position on that, then
you're goling to inform the other side of that. And
I'11 tell yoﬁ right now, if there's some sort of
publip record out there, such as a published document
or official source, I'm going to allow that be
admitted post-hearing because I think it would be
instructive, and it would be proper-—1I doﬁft think
it's neéessary to have, for example, the right to
cross~examine that. If there's information out there
in the literature which advises about the scope and

impact of this modelling, I should be informed about

"that.

By the way, I think if}s important for me to
have these comments on the record because then you'll
be able to go back and see exactly what I said and
that might guide you in your briefs. But that's
not--just because I'm giving some random thoughts,
that does not in any way restrain what you tell me or

what you argue. I'm not suggesting that for a
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minute.

Okay.‘ Almost done here. And, by the way,
no one's been shy,'everjbody has been polite and
professional, but, for example, I would expect 1if
counsel for Respondent feels that the two exhibits,
one of which was a part of EPA's prehearing exchange,
but then was not presented, except through
Respondent s Exhibit 19, and then Respondent s
Exhibit 20, which was elther on the same date or part
of that--I want bluntness. If that was something
that, from Respondent's perspective, he feels this 1s
something that ceuld be argued as something that 1is
helpful to the Responeent, not helpful to the EPA,

you know, tell me about that. Don't assume that I'm

going to grasp that, and it may mean nothing. I'm

not suggesting that I perceive something nefarious in
the fact that those exhibits,‘EPA—generated exhibits,
were not moved for introduction. I don't think that
at all.. If it does, if you think it does, I-want‘you
to tell me that perspective in your initial briefe.

Okay. .Are there-any gquestions for me?

MR. McAFEE: Your Hoeor, Mr. Breedlove and'I
spoke briefly in the hall before this afternoon S
testimony, and I realized, and, vou know, you don't

always remember what was said during six days of
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_testimony, but we=--1 guess I realize that mavbe we

don't have in the record that Mr. Vos has submitted
and received--received is the word I'm iooking for--
an NPDES permit. That may be in there, may not be.

Everything was focused on the construction permit.

.But the NPDES permit, he does have one.

Right, Dan?

MR . BREEDLOVE: Yes.

MR. McAFEE: We might want to stipulate to
that at some point. I'm ncot tying you inte that. We
did discuss that, right?

| MR. EREEDLOVE: Yes.

THE ADMINISTRATIVE LAW JUDGE: Is this an

NPDES permit that applies for now, presently?

MR. McAFEE: Yes.

THE ADMINISTRATIVE LAW JUDGE: Make that
part of the record. That's part of the history. At
least I'd drop it as a footnote.

MR. McAFEE: You mean right now?

THE ADMINISTRATIVE LAW JUDGE: Or submit it

afterwards. What I am going to do, I'm going to

ask--give back the exhibit books to the resp@ctiVe

parties. I'm going to ask that you make sure, as

officers of the Court, that all the exhibits are in

there. T did mark on each of my notebooks "Judge‘s'
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Copy." S¢6 you'll make sure--and then mail them ToO
me. And you really can't send it U.S. Mail because
they cook the mail. Literally, things come in

roasted because of the anthrax scare many yéafs ago.

You know, you spent a lot of money, I'm sure
you spent a lot of money being here, so ﬁhis is a
relatively small expense. Send it UFS, something
ground. Don't FedEx is overnight, or UPS it
overnight, or whatever, ail right?

| Do you have ancother quéstion?

MR. McAFEE: No. That was it, Your Honor.

THE ADMINISTRATIVE LAW JUDGE: How about
EPA? |

MR. BREEDLOVE: None, Your Honor.

THE ADMINiSTRATIVE LAW JUDGE: I look
forward to seeing the team, perhaps, in December, and
thank you all for your very professional
presentations on both sides.

This hearing will now comelto a close.

MR . MCAFEE: Thank you.

MR. RYAN: Thank you, Your Honor.

{(Proceedings concluded at 4:40 p.m;)
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CERTIFICATHE
 I, the undersigned, é Certified Shorthand
Reporter of the State of Iowa, do hereby certify that
T acted as the official ccurt reporter at the hearing

in the above-entitled matter at the time and place

indicated;

That I took in shorthand all.of the
proceedings had at the said time and place and that
said sherthand notes were reduced to typewriting
under my direciion and supezvisiom, and that the
foregoing typewritten pages are a full and complete
transcript of the shorthand notes so taken.

Dated at Des Moines, Iowa, this‘26th-day of

September, 2008.
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